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Review of Negotiating History of International Atomic Energy
Agency [IAEA] Document INFCIRC/66/REV.2,
"The Agency's Safeguards System"

SCOPE AND PURPOSE

The basic authority for the application of international safe-
guards by the International Atomic Energy Agency (IAEA) is the
IAEA Statute. The instructions of the IAEA Board of Governors
(the Board) to the IAEA Secretariat for negotiation of safegquards
agreements with states not party to the Nuclear Non-Proliferation
Treaty (NPT) are contained in INFCIRC/66/REV.2 (hereafter referred
to as above, or as INFCIRC/66, or the Safeguards Document), "The
Agency's Safeguards System (1965, as Provisionally Extended in
1966 and 1968)." The initial document and its extensions were
developed in a series of intensive meetings in Vienna in 1964-1965
and again in 1966 and 1967.

The document itself is written in rather general terms, and cer-
tain elaborations and further developments are embodied in sub-
sequent safeguards agreements based thereon. For the most part,
these instruments reflect compromise formulations between more
extensive and more restrictive safeguards provisions for the IAEA,
which in turn reflect the position of countries which actively
participated in the development of the basic safegquards document
or with whom the Agency negotiated particular safeguards agree-
ments.

Over the course of years, a number of questions of interpretation
of INFCIRC/66/REV.2 have arisen. Some member states have pressed
the IAEA to reduce the intensity of safequards as applied to them,
based on restrictive interpretation of their safeguards agreements
which are based on INFCIRC/66/REV.2. Further, efforts by the IAERZ
to improve safeguards implementation have been opposed on the
basis inter alia that explicit provision is not in the relevant
agreement. This is particularly true of some older INFCIRC/66-
type agreements which lack in explicit form some of the provisicns
found in recent agreements. However, even some of the latter type
agreements lack in explicit fcrm certain essential provisions that
are explicit in INFCIRC/153, "The Structure and Contents of Agree-
ments in Connection with the Treaty on the Non-Proliferation of
Nuclear Weapons", which is applicable to states that are party %o
the NPT. On the other hand, certain restrictions which appear in
INFCIRC/153 in particular those pertaining to maximum routine
safeguards effort and those restricting routine access to "stra-
tagic points" are absent from INFCIRC/66.

-1~
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The purpose of this study is to review and analyze INFCIRC/66/REV.2
and subsequent Board decisions in order to establish the approach
and intent of the United States and other key countries in deve-
loping the basic document and subsequent agreements. This history
is incorporated in several categories of documents:

(1) IAEA records of the negotiation which include the Official
Records (ORs) of the Working Group to Review the Agency's Safe-
guards System (Committee 14) in which INFCIRC/66 and its later
extensions were developed, together with proposals and memoranda
considered by the Working Group in the course of its deliber-
ations, as well as the deliberations of the Board of Governors on
the documents prepared by the Working Group and the Agency Secre-
tariat; (2) National records and documents relating to the ne-
gotiation of the Safeguards Document and Safeguards Agreement,
including instruction and reporting cables of the United States
Mission to the IAEA relevant to these Board documents and meet-
ings; (3) written studies and recollections of INFCIRC/66/REV.2 by
Secretariat and national representative personnel who were di-
rectly involved in the development of the Safeguards Document, or
its implementation; and (4) official records of the Board of Gov-
ernors related to Safeguards Agreements and to general safeguards
issues as in GOV/1621,

The results of this review are presented in this report. While
the study has been prepared with the benefit of access to re-
stricted Agency records and in some cases classified United States
materials, and the report has been written without constraint on
the use and citation of such materials, the report has been pre-
pared in a manner to facilitate development of unclassified docu-
ments for presentation outside the United States Government.

The study is divided into five parts. Part I presents some back-
ground material regarding the origins and procedural development
of INFCIRC/66 including a schematic overview of its scope and
structure as well as a statement of objectives sought by the United
States Government and other principal participants in the review
exercise which led to the adoption of the Safequards Document.
Part II identifies the key issues that were the subject of the
bulk of the discussion in the Working Group that carried out the
review as well as in the Board of Governors meetings that were
devoted to assessing and passing judgment on the draft Safegquards
Document that emerged from the Working Group discussions. Part
III constitutes a paragraph by paragraph description and analysis
of INFCIRC/66/REV.2. Part IV contains a description and analysis
of Annexes I and II of INFCIRC/66/REV.2 which deal respectively,
with reprocessing plants and conversion and fabrication plants.
Part V selectively treats the evolution of Safeguards Agreements
negotiated under INFCIRC/66, focusing on particular issues and
provisions. It also identifies the key factors contributing to
differentiation of agreements negotiated under INFCIRC/66 and
INFCIRC/153.

-2-
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I. INTRODUCTION

1. Background

INFCIRC/66/REV.2 is one of two documents -~ the other is INFCIRC/153
- developed to facilitate the carrying out by the International
Atomic Energy Agency (IAEA) of safegquards responsibilities en-
trusted to it by its Statute, or as a consequence of other in-
ternational instruments providing for the application of Agency
safequards to nuclear activities. INFCIRC/66/REV.2 is the result
of a review of an earlier Agency safeguards document, INFCIRC/26,
which was adopted by the Agency's Board of Governors in January
1961 but restricted to reactors of less than 100 MWT, and
INFCIRC/26/ADD.]l of PFebruary, 1964 which extended the initial
safequards system to large reactors.

Review of INFCIRC/26 was based on several considerations. The
document itself called for review after two years "in light of the
actual experience gained by the Agency as well as of the tech-
nological development which has taken place". [§5] In addition,
the Agency's General Conference to which the Board had submitted
the provisionally approved text of INFCIRC/26 "for consideration
and appropriate action in accordance with the Statute", had in-
vited the Board to report to the Conference the results of a gen-
eral review after two years experience. [Szasz, P.553] Finally
at the time that it approved INFCIRC/26/ADD.1 extending safeguards
principles and procedures to large reactors [GOV/DEC/35 (VII)],
the Board mandated the undertaking of a general review.

It appears that for some governments at least, approval of the
extension document was predicated on the expectation that such a
review would be undertaken. [McKnight 54] There are several
reasons for this, including the view that INFCIRC/26 was difficult
to follow and complicated. More importantly, INFCIRC/26 and ADD.!l
were developed by a Working Group composed of only seven Board
members [United States, United Kingdom, the Soviet Union, France,
India, Brazil, and Romania {later Czechoslavakia)], a situation
which had led to some concern that the Group was too small to
ensure that the full range of views regarding safeguards prin-
ciples and procedures would be adequately taken into account.
[ibid.] As a result, review of INFCIRC/26 as well as subsequent
preparation of documents for the extension of INFCIRC/66 to re-
processing plants [REV.1, 1966] and to conversion and fabrication
facilities [REV.2, 1968] was conducted by a Working Group of the
Board on which all Board members were invited tc serve [approxi-
mately 18 Board members participated in the Working Group but
several were not active] and to which all members of the Agency
were invited to communicate their views. [Szasz 553-4]

-3-
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This was not the only procedure adopted to ensure that all of the
key elements of the Agency's safeguards system received wide ex-
posure before being adopted and brought into effect. Initial
Board approval of the Safeguards Document was provisional and only
became final after submission to the General Conference "for con-
sideration and appropriate action in accordance with the Statute,"
a formulation which left unclear whether the Conference was being
asked to take a decision or only to respond to an invitation to
discuss the Document and make recommendations.

Similarly, approval of the Annexes incorporating the two exten-
sions noted above was made final only after the General Conference
had an opportunity, following notification of the provisions of
the text by the Director General of IAEA, to express any views
regarding their content. [Szasz 554-5]

Throughout the period under review the Working Group was chaired
by Dr. Gunnar Randers, at first acting as Governor of Norway and
subsequently in his personal capacity. The Working Group was not
a continuing body but was reconstituted by the Board on each oc-
casion that required it. General acceptance of this continuity of
leadership and structure would seem to signify overall satis-
faction in the professionalism and even-handedness with which the
Working Group conducted its business, much as the evolutioa of
General Conference votes on resolutions relating to the various
safequards instruments [43-19-2 on the Resolution taking note of
the draft of INFCIRC/26; 57-4-6 on the Resolution supporting
INFCIRC/26/ADD.1l; and unanimous support for the draft of
INFCIRC/66 as well as for REV.1l and REV.2] appears to attest to
the emergence of political acceptance of basic international
safeguards principles and procedures and of a readiness to deal
with safequards issues and procedures with considerable deliberation
rather than polemically. These considerations of procedure in the
Working Group, the Board, and the General Conference leave no
doubt regarding the adequacy of opportunity for all Agency members
to participate in and contribute to the delibeéerations, or of the
legitimacy of the firnal products.

INFCIRC/66/REV.2 calls for pericdic review of the principles an
procedures contained therein [¢8] without, however, requiring 1
and review of the document per se has never been undertaken. N
gotiation of the Nuclear Non-Proliferation Treaty of 1968 (NPT),
however, resulted in an adaptation of the Agency's Safeguards
system for NPT parties, precipitated by the fact that ratification
of NPT would result in a non-nuclear weapon state party to the
Treaty being obliged to place under Agency safeguards its entire
peaceful nuclear program. The consequence of that action was the
development of a second safequards document, INFCIRC/153, to
govern principles and procedures of safeqguards applied under the
NPT. INPCIRC/66/REV.2, however, remains in effect for non-NPT
states which are subject to Agency safeguards.

-4-
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2. Schematic Overview

INFCIRC/66 consists of a basic document and two annexes: REV.1,
which extends its provisions to reprocessing plants; and REV.2,
which brings conversion plants and fabrication facilities into the
system. The basic document contains four parts:

(1) General considerations, which deals with the purpose and
general principles of the document and Agency Safeguards;

(2) Circumstances requiring safegquards, which establishes the
materials subject to safeguards as well as exemption, suspension,
and termination provisions, including the manner of handling the
transfer of safequarded material out of the jurisdiction in which
it is being safeguarded;

(3) Safegquards procedures, both in general and with respect to
reactors and to materials outside principal nuclear facilities,
including records, reports, and inspections; and,

(4) Definitions of the key terms and concepts incorporated in the
document..

v g

art II of this report discusses in detail the key issues which
rose during the course of developing INFCIRC/66/REV.2, and Parts
III and IV contain, in brief form, a paragraph by paragraph de-
scription and interpretation of its contents. Here, attention is
limited to identifying and discussing certain basic features of
the Safeguards Document which in turn reflect some of the mcre
persistently expressed themes of Working Group participants and
members of the Board of Governors to which the draft document was
submitted for review and approval; and to emphasizing aspects
which enhance understanding of why certain matters developed into
key issues or were subject to close scrutiny or modification in
subsequently negotiated Safeguards Agreements. These are dealt
with below in terms of opportunities, constraints, and extensions.

2.1 Opportunities

Broadly defined, INFCIRC/66 is an instrument designed to establish
a system of controls to permit the Agency to comply with its stat-
utory obligation to ensure that assistance or activities under its
supervision or control are not used to further any military pur-
pose. '

Its emphasis on principle more than practice underscores an essen-
tial point: it is of fundamental importance to understand that
INFCIRC/66 is really a "compendium of guidance to the Board cn how
the Agency should apply safequards" [GOV/OR.356, 477, Working

-5-
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Group Chairman Randers] -- a general prescription of what will be
done under most circumstances, in applying safeguards; a list of

principles to govern the application of safeguards as well as the
general approaches and procedures to be used.

Although it is not, and was not intended as, a detailed statement
of how safeguards will in fact be conducted in each particular
instance, it was clearly intended as a statement of what would at
a minimum be entailed in the implementation of Agency safeguards.
It could be enhanced and improved; but it could not be derogated
from. Thus, while INFCIRC/66 differs in certain respects from
INFCIRC/153 =- in establishing a framework rather than a standard
format for the structure and content of the safeguards agreements
to be negotiated; in lacking a statement of technical objectives
for safeguards; and in not specifying what conclusions the Agency
is to draw from its verification activities =-- it nevertheless
establishes in clear and concise terms what is de minimus for
effective international safeguards.

Several points which derive from the preceding observation deserve
emphasis here. One is that under its Statute the Agency has safe-
guards rights and responsibilities "to the extent relevant to the

project or arrangement." [Article XII.A] While this could be
interpreted to imply circumspection and limitation of the scope of
Agency authority (i.e., "only" to the extent relevant...), it can

also be regarded as the rationale for the development of a more
detailed framework for safeguards implementation, and in fact was
so.

A second point is that given the open-ended and framework charac-
ter of INFCIRC/66, it could be foreseen that the Agency would be
left with substantial discretion with regard to individual safe-
guards agreements (e.g., freedom of choice in the mode or in-
tensity of safeguards implementation within the boundaries estab-
lished in the safeguards document) and that the Board of Governors
would have flexibility to determine what to accept or reject with
respect to the draft agreements placed before it for approval.
Indeed, in accepting particular provisions or phrasing which
tended to delimit Agency activities or procedures, a number of
participants in the Working Group underscored their understanding
that the Board retained ultimate authority to accept or reject a
particular agreement, and that the Safequards Document, as a
guideline instrument, could not foreclose the Board from exercising
its judgment or authority.

It is significant in this regard that upon reviewing the draft
document, one member of the Board expressed concern that "too much
responsibility ws transferred to the Board." [GOV/OR.356, §l0-
Argentina] For its part, the United States, which suppcrted the
principle that the Board retain general authority, asserted that
while this was so "it was the clear intention of the Working Group,
and should be the intention of the proposed new safeguards system,

that the principles and rules therein should apply in all normal
cases." [GOV/OR.357, ¢4l]

-6-
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A third point relates to the matter of flexibility itself. Flexi-
bility is one of, if not.the single most important characteristic
of the Safegquards Document. The more than fifteen-year history of
INFCIRC/66 amply demonstrates this. The use of subsidiary ar-
rangements is a case in point. Subsidiary arrangements are no-
where mentioned in INFCIRC/66, but even though not provided for
they have become central features of safeguards implementation
serving, pursuant to safequards agreements, as the administrative
vehicle for recording information on a facility by facility basis
and for establishing procedures and practices relevant to design
information, record systems, reporting, sampling, and similar
safeqguards measures.

Their use has evoked criticism, particularly the fact that they
are unpublished and contain privileged information shared between
the safeguarded state and the Secretariat of the Agency. This has
generated concern that the subsidiary arrangements can result in
differential treatment in the application of safeguards, and more
importantly that they might constrain the safeguards agreements
entered into under INFCIRC/66 and subjected to Board approval.
Any such outcome could not be tolerated as it would mean erosion
not only of the agreements, but of the authority of the Board and
the Safequards Document itself, and hence of the entire system.
Concerns such as these have in recent times stimulated recom-
mendations for more open and transparent safeguards practices.

Flexibility is demonstrated not only by the practice of subsidiary
arrangements. In fact a substantial number of provisions found in
safequards agreements negotiated under INFCIRC/66 have no parti-
cular documentary antecedent but have become accepted and approved
by the Board and thus made a part of the broader safequards sys-
tem. Several examples will suffice:

1. Since the mid-1970s, safeguards agreements involving the
transfer of technological information have included a
provision covering the information transferred and pro-
viding that certain items such as equipment, facilities,
or material derived from the transferred technological
information would fall under permanent safequards. 1In
addition, in the event of a transfer cof safeguarded tech-
nological information to a third state, Agency safegquards
would apply. It is important to understand, however, that
safequards triggerad by technology transfer never was
precluded by INFCIRC/66, and that the document facilitates
the application of safeguards whenever they are triggered
by virtue of a bilateral or other agreement.

2. Certain non-nuclear materials such as heavy water and

graphite, although not specified in the Safeguards Docu-
ment are treated similar to nuclear material, being sub-

CONFIDENTIAL



CONFIDENTIAL

AC2NC1l09

ject to safeguards and triggering safeguards on nuclear
materials and facilities with which they are associated.
Similarly, heavy water production plants have been covered
in safeguards agreements under procedures applied to nu-
clear material under INFCIRC/66.

3. Containment and surveillance measures have, since the mid-
1970s, been included in safeguards agreements negotiated
under the auspices of INFCIRC/66. They are not specified
in detail but are to be agreed on in the context of the
subsidiary arrangements. Containment and surveillance are
supplementary procedures which, if effective, can reduce
the actual agency inspection effort at a given facility.
Where they are not provided for it should be anticipated
that the Agency would increase its inspection effort to
whatever level is necessary in order for it to acquire the
information necessary for meeting its safeguards respon-
sibilities.

4. Finally, in the case of safeguards termination for which
INFCIRC/66 made provision only in respect to nuclear mate-
rial, more recent safeguards agreements contain provisions
for termination of safeguards on items other than nuclear
material. Normally, the conditions for termination are
similar to those which apply to nuclear material under
paragraphs 26 and 27 of the Safeguards Document.

These instances of safeguards agreement provisions which do not
have a specific antecedent in INFCIRC/66 make abundantly clear the
evolution which has taken place with regard to the scope and char-
acter of safeguards agreements in the past decade and a half.

Most significantly, their acceptance and incorporation by the
Board reveals the degree to which the basic Safeguards Document
itself has been seen as a framework and set of guidelines rather
than as a comprehensive and immutable statement of a safeguards
system.

This evaluation and accommodative development furthermore demon-
strates the ability of INFCIRC/66 to deal effectively and satis-
factorily with virtually any problem or adjustment with which it
has been confronted. There would seem to be no evident reason why
past experience cannot continue into the future, assuming con-
tinued Agency commitment to implementation of the safeguards sys-
tem, and a firm assertion of Agency rights and responsibilities.
Under these conditions, INFCIRC/66, like any basic deccument can
continue to grow and expand in response to the changing environ-
ment in which it operates.

2.2 Constraints

It is generally acknowledged that the development and widespread
acceptance of a system of safequards which entail international
verification of national commitments including on-site inspections
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are unprecedented in international relations. Purthermore, al-
though Article III.A.S5 of its Statute authorizes the IAFA to es-
tablish and administer safeguards in specified cases, it does not
contain any obligation for a state to submit to Agency safeguards.
That obligation derives from legal instruments to which a state is
a party in the case of voluntary submissions (in pursuit of bi-
lateral or multilateral agreements), or from the fact that a state
is a beneficiary of an Agency project in the event that the Agency
provides assistance.

Against this background it is not surprising that the Safeguards
Document would contain provisions designed to afford states some
assurance against the risk of arbitrary or capricious Agency con-
duct in the administration of safeguards. The text of INFCIRC/66
was arrived at after "extended and intensive efforts...to accom-
modate the differing views to the greatest possible extent”
[GOV/OR.356, ¢4-United States] and in the end reflected a substan-
tial degree of unanimity in regard to the provisions it contained.
Approval by the Board of the draft document by a vote of twenty-
one to none with only two abstentions (South Africa, Switzerland),
documents this overwnelming support, but it also suggests attention
to features of INFCIRC/66 which enhanced its political acceptability.

One of those features is found in INFCIRC/66, 44 which estaklishes
that the provisions of the document become legally binding only
upon entry into force of a safeguards agreement and then only toc
the extent that such provisions are incorporated therein. Aanother
equally significant feature is the very structure of the Safe-
guards Document which, responsive to the concerns of developing
countries and newer and/or smaller industrial state entrants into
the nuclear arena, emphasize at the outset not only the purposes
of the Document, but also the Agency's obligations and restric-
tions in carrying out its safeguards responsibilities. The es-
sence of these concerns is conveyed by the hope expressed at the
Board meeting to review the draft document that "the Secretariat
would exercise the authority vested in it...only to the extent
necessary to ensure the effective application of safeguards so
that the industrial use of atomic energy would not be hampered."
[GOV/OR.356, 38-Japan]

The Agency obligations in applying safeguards which concerned
states enough to seek specific inclusion in the Safeguards Docu-
ment include:

1. Implementing safeguards in a manner designed to aveoid

hampering the economic or technological development of the
state under safegquards; [INFCIRC/66, 9]

-0~
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Implementing safeguards in a manner designed to be con-
sistent with prudent management practices. [INFCIRC/66,
§10] This provision evoked considerable discussion. The
United States was of the view that "the safeguards pro-
cedures set forth in this document are consistent with
prudent management practices required for the economic and
safe conduct of nuclear activities [COM.14/0R.15, ¢l12]
while India and several others advocated that procedures
"shall be" consistent with prudent management practices

[ibid., 417] with a view to setting standards for Agency

conduct. The language eventually adopted, "shall be im-
plemented in a manner designed to be consistent with pru-
dent management practices," was drafted by the United
States as a compromise between a mandatory and a purely
informative outcome.

A requirement that any request for a state to stop con-
struction or operation of a principal nuclear facility
occur only on the basis of an explicit Board decision.
[INFCIRC/66, 4ll] There was little dispute over whether
the Board as distinguished from the Secretariat should
have to make such a decision; however a number of coun-
tries would have preferred a specific provision that a
two-thirds majority of the Bcard would be required to take
such a decision. This was resisted on the ground that
under the provisions of Article VI.E of the Statute "the
Board itself determined which...questions should be de-
cided by a two-thirds majority vote." [COM.14/0R.31, ¢35]

Requirements that the Agency "take every precaution to
protect commercial and industrial secrets" [INFCIRC/66,
#13] and that no "commercial or industrial secret or any
other confidential information" acquired by reason of
safeguards implementation be disclosed except under de-
signated circumstances and to designated individuals.
[INFCIRC/66, ¢¥14] These provisions while stated in man-
datory fashion do not go as far as to assign absolute
responsibility to the Agency for protecting commercial and
industrial secrets as some participants would have pre-
ferred. [COM.14/0R.15, 470]

Finally, under the heading of principles of implemen-
tation, a provision similar to one which appeared in para-
graph 22 of the first safeguards document, INFCIRC/26,
that safeguards agreements should take account of all
pertinent circumstances, meaning that in determining the
relevance of particular safeguards provisions account
should be taken of the form, scope, and amount of as-
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sistance supplied, the character of the project, and the
degree to which such assistance could further any military
purpose. [INFCIRC/66, €17] A number of participants
regarded such a provision as establishing an important
general principle that should govern the safeguards to be
applied [COM.14/0R.13, 429,33 - South Africa, Indial.
Others while not objecting shared the view that "the word-
ing should not be open to misinterpretation and care
should be taken to ensure that the Board would not take
arbitrary action which would be contrary to the provisions
of the document as a whole." {ibid., 434,35 - Canada,
United States] The source of concern, according to one
participant-observer, was that in so far as the principle
in question emphasized particular circumstances it
represented a retreat from a focus on general principles
toward a case-by-case approach which could lead to fre-
quent revision of agreements in light of changing relevant
circumstances. [McKnight, 103] To the extent that implementa
risked derogation from general principles, it threatened
to weaken the system.

The inclusion of these provisions, as noted earlier, was signi-
ficant in that they enhanced general acceptability of the safe-
guards system, and made possible the "approval of provisions that
might otherwise give rise to controversy." [GOV/OR.356, 420 -
Brazil] As one Board member noted, while any system to be cre-
dible must have effective guarantees based on inspection, "the
application of safequards must not constitute a burden to coun-
tries, violate their sovereignty or hamper their development"
[ibid., , 930 - Poland], and the Safeguards Document submitted for
approval met those criteria. It deserves emphasis that there is
no reason why, reasonably interpreted and applied, the incor-
porated constraints should impede safequards effectiveness. That
was the conclusion of a number of countries which held strong
views in favor of effective international safeguards including the
United States. [ibid., 44]

2.3 Extensions

Widespread agreement was achieved in the Working Group that safe-
guards should be extended to the full fuel cycle including en-
richment, fabrication, and particularly reprocessing facilities,
but views differed on where specific provisions to deal with these
facilities should be formulated and made part of the safeguards
system. The Soviet Union, in particular, while accepting the
principle of extending safequards to the complete fuel cycle, took
the position that there was as yet no experience on which to base
the application of safeguards and that consequently there was no
point in trying to specify a system. [COM.14/0R.5, ¢9-10] In-
stead, the Safeguards Dccument should deal only with matters di-
rectly related to present activities of the Agency, and reproc-
essing, enrichment, and fabrication should be omitted. However,

=11~
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explicit provisions should be made that safeguards relating to
principal nuclear facilities other than reactors would be developed
as required. [COM.l14/0R.13, ¢26]

This formulation was accepted by most other participants including
the United States for whom the extension of safeguards to reproc-
essing plants was nevertheless a priority objective. Only South
Africa, which considered emphasis on nuclear material rather than
produced special fissionable material somewhat misguided, de-
murred. [COM.1l4/0R.16, ¢48]

The United States position on reprocessing plant safequards de-
serves further discussion. Although supporting the proposal to
temporarily set aside development of reprocessing plant safeguards
procedures, primarily out of a sense that the political climate
for going ahead with the kind of system that would be required was
not quite right, the United States strongly reaffirmed its commit-
ment to the principle of bringing reprocessing facilities under
safeguards. It saw such facilities as "the point in the fuel
cycle system offering the greatest opportunity for diversion of
materials" [COM.l4/0R.5, 92] but underscored a point sometimes
misunderstood or overlooked by some of the other participants,
namely that "strict control measures at (reprocessing plants)
would not...constitute an adequate basis for safequards as a
whole. Effective control was also needed at...the reactor and
other points of the fuel cycle...to ensure that material under
safeguards reached the reprocessing plant...." [ibid.,] The
United States also envisaged for reprocessing plants a system
"similar to that adopted for application to large reactors,
whereby access at all times was provided for. Such access would
be essential." [ibid., 48, emphasis added]

A number of other countries, in particular Switzerland and Japan,
saw the application of safeguards to the entire fuel cycle and
especially to reprocessing plants as enabling less stringent pro-
cedures at reactors [COM.14/0R.5, 13, 15}, a view which brought a
controversial note from the United States that the application of
safequards to reprocessing plants "would not of itself warrant the
withdrawal of other control measures" because it was essential to
know that "all material produced in and discharged from a reactor
under safeguards did in fact reach the...processing plant...."
[ibid., 9] Nevertheless, even when the Board formally decided to
reconstitute the Working Group to prepare a draft document ex-
tending INFCIRC/66 safeguards to reprocessing plants, the Japanese
Governor expressed his view that "as a result of the application
of safequards to reprocessing plants, their application to re-
actors could be simplified" [GOV/OR.367, 452] and indicated in-
terest in submitting an amendment calling upon the Working Group
to also consider simplifying the procedures applied to reactors.
However, because INFCIRC/66 was still so recent a document, Japan
decided against pursuing this initiative. [ibid.]

-12-
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The extension of the Agency's safeguards systems to reprocessing
plants was achieved in May 1966, largely by incorporation of the
relevant INFCIRC/66 provisions. Importantly, the document pro-
vided that "for plants having an annual throughput of more than 60
effective kilograms, the right of actess at all times would nor-
mally be implemented by means of continuous inspection." For some
reason, almost certainly political, this provision only could be
agreed upon as a footnote. Similar provisions were agreed to one
year later with respect to conversion and fabrication plants where
once again the continuous inspection formula was relegated to a
footnote,

With the extension of Agency safequards to reprocessing, con-
version, and fabrication facilities, safeguards procedures were
available for virtually all important elements of the fuel cycle.
Enrichment was, and remains the only exception at present.

3. Objectives
3.1 United States Objectives

The United States entered into the general review of the Agency's
safegquards system with several objectives in mind:

1) First and foremost, to preserve the legitimacy, integrity, and
effectiveness of the principles and procedures of international
safeguards contained in the existing Safequards Document, and to
ensure that every effort was made to maintain the broad base of
support which the safeguards system enjoyed. This was the over-
riding United States objective. The United States consequently
stressed [OR.2 & COM. 14/4] the importance of taking INFCIRC/26
and ADD.l as the points of departure and of studying them to see
how they might be improved rather than starting afresh and running
the risk of undermining or compromising some of the already ach-
ieved agreements on procedure and principle.

(2} Second, to enhance international safeguards, in particular by
extending them beyond reactcrs to other fuel cycle facilities,
most immediately reprocessing plants, including the principle of
continuous inspection.

3} Third, to the extent that it was consistent with the first
objective, to seek adjustmens or corrections in the existing Safe-
guards Document that would result in better organization, greater
clarity of language, and easier incorporation of the Document, -
possibly by reference only, into bilateral or multilateral agree-
ments. To this end, the United States favored reorganization of
the Safeguards Document to specify first the circumstances which
bring into force or trigger Agency safeguards and second, the
actual procedures to be followed by the Agency in implementing
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safeguards once they had been brought into force. The United
States, however, preferred that these two matters be discussed in
reverse order, with procedures for the implementation of safe-
guards discussed before dealing with the issue of circumstances
bringing safeqguards into play, so as to avoid any implication that
the nature of the safeguards applied were dependent on the cir-
cumstances that initially brought them into effect.

A full appreciation of ‘the nature and priority of these objectives
requires some further discussion of the earlier history of the

IAEA safeguards system, especially United States preferences and
concerns and consequent method of approaching safeguards development.

A close proximity existed between the provisions in Article XII of
the IAEA Statute which set forth the Agency's safeguards rights

and responsibilities, and the correlative provisions contained in
United States bilateral agreements for cooperation. While the
United States as an internal matter developed plans and adopted
procedures for applying safeguards under these agreements, those
plans and procedures did not become the subject of negotiated
understandings between the United States and its agreement partners.
Rather, the United States simply carried out its safeguards activities
under the agreements for cooperation. The United States hoped

that this approach might be a precedent for IAEA safeguards imple-
mentation, thus avoiding the risk that the statutory rights granted
to the Agency might be restricted through the negotiation of
instruments designed to spell out in some detail the procedures

for implementing international safeguards. The political contexts
of the two situations being rather different, however, this

outcome never materialized, and negotiation of implementing
documents became the norm.

In any event, the United States preference for avoiding the nego-
tiation of documents defining and establishing the safeguards
system, and for direct implementation of IAEA safeguards, ccnditioned
the attitude and approach of the United States toward the nego-
tiation of those documents. Specifically, the United States focused
attention on seeking to ensure that such documents did not impose
any restrictions upon, or incur diminution of the Agency's safe-
guards rights as defined in the Statute. A number of tactics were
devised toward this end including, where limitations on Agency
rights were being sought by others, pressing feor language that was
hortatory rather than operative; and seeking to ensure to the

extent possible that the safeguards documents would be viewed nct

as statements of the limits of Agency rights, but rather only of

how the Agency would in general, and under normal circumstances
exercise its safequards rights.

Additionally, the United States took the view that in light of the

apparently unavoidable need to elaborate guideline documents for

the implementation of Agency safeguards, it would be preferable to
-14-
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approach the task of developing the safeguards system in an incre-
mental manner. This approach had the merit not only of appearing
to gear safeguards activities to levels of requirement and thus
allow for programmatic growth of the Agency's safeguards system,
but it avoided the need to confront some sensitive questions, such
as resident inspection in larger and more complex facilities, at a
time when the political c¢limate surrounding Agency safeguards
discussions was confrontational and inhospitable to reasconed and
professional exchanges of view. The principal drawback to incre-
mentalism was that it meant that there would be repeated oppor-
tunities for those seeking to impose limits on Agency safeguards
to bring their case forward. In fact, however, the record
indicates that the costs of incrementalism in this respect were
few, and that United States objectives in preserving the gains
made and in securing acceptance of additional measures such as
increasing the maximum permissible frequency of inspection to
"access at all times," and making subsequent generations of
produced nuclear materials subject to safeguards, both of which
were elements of ADD.l to INFCIRC/26, generally were achieved.

These outcomes notwithstanding, the United States approach to the
review which led to INFCIRC/66 was guided largely by concerns over
the risk that the exercise might result in successful efforts to
constrain the Agency from exercising its full statutory rights in
the implementation of safeguards. Preservation of the integrity
of the existing system, not its improvement and the rectification
of deficiencies, was the paramount United States concern, and its
principal objective.

As might be expected these objectives were not fully shared by all
of the participants, and even where there existed a substantial
identity of views on the importance of ensuring international
safequards effectiveness, nuances existed. Thus, while a number
of countries including Canada, Sweden, the Netherlands, and the
Soviet Union shared the view that INFCIRC/26 was the appropriate
starting point for review and that it was unnecessary to make a
new beginning, most of them were prepared to go further than the
United States in fundamental restructuring of the Safequards
Document and appeared less concerned than the United States that
intensive review and restructuring would threaten the integrity cf
the principles and procedures already adopted.

Canada, Sweden, and Australia, [COM.l4/2 ADD.2 and ADD.4] for
example, regarded INFCIRC/26 as too complicated in language and
substance and were anxious to see the Document reformulated parti-
cularly to reflect the fact that the major safeguards responsibility
of the Agency in the future would be to exercise safeguards on
international atomic cooperation under bilateral agreements rather
than as a consequence of Agency projects. This was not seen by
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these countries as constituting any change in basic principles of
safeguards, but rather as being consistent with the assertion by
the Netherlands that "modification of the principles only seems
desirable in order to attain a greater measure of simplification
and...practical solutions for existing technical problems."

[COM.14/2]
3.2 Obijectives of Other Participants

There were in addition to these differences cof degree some more
far reaching or fundamental differences which conditioned the
nature of the review discussion and the character of the final
document. Irvariably these entailed efforts to restrict the scope
of safeguards or the procedures employed in carrying them out.

1) Ensuring that safequards did not impede progress. A cluster
of issues centered around concerns over the possibility that safe-
guards might impede economic and/or nuclear development. This set
of concerns involved developing and industrial countries. [COM.
14/0R.2] 1India and Brazil, for example, emphasized the importance
of taking into account the interests of developing countries and
ensuring that the Safeguards Document would not hinder economic
development, This theme was raised repeatedly throughout the
discussions and was incorporated as one of the Agency's obli-
gations in INFCIRC/66. [99]

From the vantage point of the industrial states Japan [COM.14/0R.2,
¥29] and Switzerland [COM.l14/1 ADD.2] were prominent in emphasizing
the need to ensure that neither the principles nor the procedures
of international safeguards entailed any unnecessary restrictions
or any hindrance to the development of peaceful nuclear energy.
Japan arqued in favor of as universal a system as possible, while
the Swiss, claiming that the "system in its present form is not
satisfactory...because it permits interventions which can seri-
ously interrupt the normal operation of the plant..." [op.cit.]
recommended adoption of a special system of safequards for re-
actors which were refuelled at intervals of a year or more in
which control would mainly cover "fabrication and retreatment of
fuel elements.” While nothing so dramatic came about during the
review and revision of INFCIRC/26, the new Safeguards Document was
responsive in a number of provisions to these kinds of concerns.
[e.g., INFCIRC/66 q10-14]

2) Application of safeguards to eguipment and non-~nuclear mate-
rials. A long standing issue of concern, largely but not entirely
to developing countries, involved the application of safeguards to
items other than nuclear nuclear material, and in its decision to
undertake a review cf the safeguards sytem the Board called for
"giving particular attention to the provisions relating to the
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attachment of safeguards to equipment." [GOV/DEC/35 (VII)] This
became one of the more intensely discussed matters during the
course of the review with a number of countries pressing to con-
fine safeguards to supplied nuclear materials alone.

3) Exemption Limits. A number of countries including India,
France, Romania, Australia, and Sweden [See COM.1l4/0R.2 ¢35, OR.2
433, OR.2 26, COM.14/2/ADD.2, COM.l4/2/ADD.4, respectively]
regarded the exemption limits for safeguards for both source and
special fissionable material as too low (200 grams of Pu, U-233,
or fully enriched U or their equivalents), reflecting the appli-
cations of safeguards initially to small reactors and needing to
be raised in the light of the size of facilities then coming under
safeguards. 1In principle the United States was in agreement.
[COM.14/0R.2, q44]

4) Source Materials. For several of the uranium producing coun-
tries, but also for some of the user states, there was an interest
in seeking to focus safeguards on those points in the fuel cycle
where materials were in a form where they could be most readily
appropriated and used for nuclear weapons. South Africa, for
example, suggested that the objective of safeguards be defined "to
ensure that plutonium and other fissionable materials produced
with equipment, material, or facilities subject to Agency safe-

guards should not be diverted to non-peaceful purposes;"” [COM.14/0R.

¥38] and Sweden emphasized the need to control materials that
could be readily transformed for weapons use by simple metal-
lurgical or chemical processes, asserting that if satisfactory
control of such materials is achieved "the control of source mate-
rials and materials of low enrichment could be more simple...."
[COM.14/2/RADD.4, ¢1l1]

This orientation, together with the objective noted above of coun-
tries seeking to ensure that safeguards not hinder economic deve-
lopment or peaceful nuclear activity, reflects the general dis-
position to keep safequards to a minimum. It is clear that even
for the many countries persuaded of the importance of effective
international safeguards, a principal objective is to limit ex-
ternal intrusion to the extent possible. Thus, while supporting
the basic concept and practices of safeguards, few countries were
prepared to easily acquiesce, let alone take the lead, in pro-
moting a system which was explicitly liberal in specifying safe-
guards and, especially, inspection procedures. That task fell
largely to the Unitad States and, to a somewhat lesser extent,
Canada.

3.3 Achievement of United States Objectives

On the whole, the United States achieved most of its objectives.
Certainly the Safeguards Document that emerged from the review was
simpler and easier to follow than its predecessor and lent itself
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to incorporation in bilateral agreements. In addition, it sepa-
rated the conditions under which safeguards would come into play.
Importantly, the United States was successful in its suggestiocn
that procedures for implementing safeguards be discussed and basi-
cally settled before discussing the circumstances which could
bring the procedures into play thus minimizing the risk that de-
bate would develop over whether different procedures should apply
given the different conditions which involved safeguards in the
first instance.

Concern that review of INFCIRC/26 might entail more cost than
benefits and that the outcome might be a weaker safeguards system
than was then in existence proved unfounded. None of the basic
safeguards principles were altered in a way that might impair
safequards effectiveness; the improvements introduced at the time
of the extension of the first Agency Safeguards Document to large
reactors (pursuit of subsequent generations of produced nuclear
material and adoption of the concept of "access at all times" in
any situation where the maximum frequency of routine inspections
of a reactor exceeds twelve per year) were preserved; the pro-
cedures regarding inspection, records, and reports which were
developed in INFCIRC/26 were substantially the same in INFCIRC/66;
and in those instances in which compromises had to be agreed to in
order to achieve consensus, the United States often was able to
recommend language which simultaneously met the major concern of
the other participant or participants while largely preserving the
Agency's statutory safeguards rights. Even where the United
States was not entirely successful in this regard it managed to
avoid genuinely harmful outcomes.

Insofar as extension of safeguards to reprocessing facilities - a
strong United States priority - was concerned, there was common
agreement that specific provisions for the control of reprocessing
plants needed to be formulated but there were differences of view
on when that should be done. 1In the event, it was ultimately
agreed that provisions for dealing with reprocessing, fabrication,
and enrichment facilities should be treated separately from the
present review. [GOV/COM.14/0R.19 {62] Reprocessing was subse-
quently dealt with in a manner consistent with United States
preferences in REV.1l of INFCIRC/66 as were conversion and fabri-
cation plants in REV.2.
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II. KEY ISSUES

This part of the report identifies and analyzes the principal
issues which arose during the course of the review which resulted
in the adoption of the Agency's Safeguards Document, INFCIRC/66.
Issues which arose subsequently and involve implementation of
INFCIRC/66 or entail matters not explicitly covered or provided
for in the Document are dealt with in a later section.

For each issue covered the report is divided into three parts:

« Background and Issues which identifies and explains the
issue or issues under consideration, drawing upon the
record to shed light on the nature of the problem and of
the resolution agreed to;

 Analysis which draws upon the record to establish the
intent of the Committee with respect to the issue or is-
sues under consideration; and

« Interpretation which provides a statement of the intent of
the document with respect to each issue considered.

Not every issue raised during the Agency review of the safeguards
system will be discussed here, but those relatively minor issues
deserving of attention will be covered in this report where appro-
priate, and properly identified. 1In particular they will emerge
in the paragraph by paragraph analysis of INFCIRC/66/REV.2 which
follows the discussion of key issues.

1. Scope of Agency Safequards [Paragraphs 19 and 20]

Background and Issues

One of the most controversial issue-areas in the development of
INFCIRC/66 involved agreement on the rules defining the scope of
Agency safeguards: this is, the activities, items, or facilities
with respect to which Agency safeguards would be applied. This
was foreshadowed in the Board's decision to undertake a review of
the Agency’'s safequards system. It will be recalled that the
decision in question provided for "giving particular attention to
the provisions relating to the attachment of safeguards to equip-
ment," [GOV/DEC 35 (VIII)] a provision reflecting the Xeen sen-
sitivity, particularly but not exclusively among developing coun-
tries, about the scope of safeguards. As has been observed else-
where, the rules defining the scope of safeguards are crucial
because, "depending on how they are formulated, the Agency's safe-
guards may spread widely and gquickly or only narrowly and slowly
through the domestic atomic energy program of a state receiving
some international assistance or otherwise submitting itself to
the Agency's controls." [Szasz, 583]

~19-
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In the following discussion it is useful to bear in mind, in addi-
tion to the notion of invoking or triggering safeguards, two con-
ceptual terms which were employed in INFCIRC/26: M"attachment of
safeguards," and "application of safeguards." The former was
defined [INFCIRC/26 419] to mean "the requirement to apply appro-
priate safeguard procedures" while the definition of the latter
[INFCIRC/26 420] was "the implementation of appropriate safeguard
procedures." 1In practical terms, invoking or triggering safe-
guards meant that safeguards would come into etfect with respect
to all source and special fissionable materials passing through or
being used, produced, or processed in a facility involving any
trigger item supplied regardless of whether it was itself subject
to safeguards. Attachment conveyed somewhat the same concept, but
had proven to be confusing in practice because it was generally
employed with reference to a specific item of equipment or mate-
rial, and did not clearly carry with it the principle that all
materials used, produced or processed in connection therewith
would be safeguarded. Additionally, attachment meant not only
keeping track of the material in regard to which safeguards were
invoked, but also Agency responsibility for keeping track of the
supplied item itself wherever it may be used or transferred.

Application meant all of the above and actually accounting for the
item in the sense of counting, weighing, measuring, etc.

In effect two basic questions arose in this context:

i) Whether facilities as well as materials should be sub-
ject to safeguards, i.e., whether safequards apply to
facilities as well as materials; and

ii) Which items, if supplied, would bring into effect or
'trigger' safequards even if the item itself were not
subject to safeguards. Closely related is the question
of operationally defining the concept of 'substantial
assistance' which was regarded as a principal rationale
for triggering safeguards and then for identifying the
items the supply of which should trigger safeguards.

Analysis

The argument in favor of limiting safeguards to nuclear material
was carried principally by India, but with substantial support
from a wide range of other countries. The debate turned on ques-
tions of principle and practicality. -

From the point of view of principle, India contended that “the
object [of the review] was to draw up a reasonable and practical

system of safeguards which did not attempt to extend controls
where they could not and should not be applied and did not raise
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guestions that could have an adverse effect on normal transactions
between the developed and developing countries.” [COM.l14/0R.9,
4¥48] 1In this regard it was asserted that isafeguards were at-
tached to equipment it would result in even greater discrimination
against developing countries who were dependent on external
sources of supply both for nuclear materials and equipment unlike
many advanced countries which were in a position to manufacture
their own equipment for nuclear purposes. [COM.14/0R.10, ¢4]

This position was predictably supported by other developing
countries such as Brazil and the United Arab Republic.

In terms of practicality, the argument was advanced that it was
pointless to attach safequards to specialized equipment much of
which already was or soon would become conventional and widely
available and thus less amenable to effective control. [(India)
COM.14/0R.10, 43] Considerable sympathy existed for this point of
view across the economic-industrial spectrum of participants in-
cluding countries strongly supportive of effective international
safequards. Thus, the Netherlands stated that "as the attachment
of safeguards to specialized equipment and non-nuclear materials
does not seem to be essential for a good operation of the system,
it could either be omitted entirely or be restricted to specific
cases of an exceptional character, which in the opinion of the
Board of Governors warrant the attachment of safeqguards." [COM.14/2,
3] Similarly, Norway [COM.14/0R.10, 428], Sweden [COM.14/2/ADD.4,
§7]1, Italy [COM.14/0R.10 48], and to an extent even Canada [COM.l4/0R.-
Y¥34] expressed concurrence with the general point of the difficulty
and hence impracticality of applying safeqguards to specialized
equipment and non-nuclear materials in the absence of a clear case
to the contrary. Canada, however, was careful to emphasize that
the transfer of certain non-nuclear materials such as heavy water
could, and indeed should invoke safequards with respect to the
facility in which it was being used, even if safeguards should not
be applied to such materials because of the difficulties in
accounting for it and because of the need to avoid saddling the
Rgency "with responsibilities which it couldn't carry out."
[COM.14/0R.10, ¢16 and COM.14/0R.9, ¢34]

An alterative point of view on the appropriate scope of safeguards
was sustained by the United States. For the United States the
overriding principle was that the Agency had a statutory rescon-
sibility to ensure that non-nuclear material and equipment that it
furnished was not used for any military purpose, and also "to

apply safeguards in any case where the end result of such assist-
ance would be the production of fissionable material.”™ [COM.l14/CR.9,
¢38] In other words, the fundamental criterion for safeguards is
that if material and equipment is of substantial assistance in
making plutonium it should be safequarded. [COM.14/0R.9, ¢24]
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Seizing upon what it regarded as the confusion and misunderstanding
of many with respect to what was meant by "subject" to safequards,
and the "application,” "attraction" or "triggering" of safeguards,
the United States underscored that "what we are dealing with...primarily
are not controls over materials per se, but rather the 1nvok1ng of
controls by the supply of these materials to the project in which
they are employed, including its output of fissionable material,

so that the Agency will know that the entire project is being used
for peaceful purposes." [COM.14/6 412 (emphasis supplied)] This
formulation helped to clarify the distinction between items or
activities which were themselves subject to safeguards, and items
which though not themselves subject to safeguards in the strict
sense of the term would, as a consequence of their use in the
activity or project for which they were supplied, result in the
invoking of safeguards. This conceptual approach was ultimately
adopted by the Working Group and is reflected in INFCIRC/66 para-
graph 19 which, in contrast with the first Safeguards Document,
provides that only nuclear material is subject to safeguards,
while, however, clearly implying that the supply of nuclear faci-
lities or substantial components thereof would trigger safeguards,
and would involve them in the application and implementation of
safeguards by the Agency.

With only nuclear material technically being subject to safe-
guards, but other items invoking safeguards, there arose the issue
which items, if supplied, would result in safeguards coming into
play. INFCIRC/26 paragraph 37 provided that Agency safegquards
would attach to "specialized equipment and non-nuclear material
supplied by the Agency, which in the opinion of the Board could
substantially assist a principal nuclear facility." However, this
was the provision which a number of countries found offensive and
which had been singled out by the Board for particular attention
in its decision to review the safeguards system.

On the other hand, United States support for the approach of pro-
viding that only nuclear material was subject to safeqguards was
predicated on the expectation that the triggering concept which
related to items in addition to source and special fissionable
material (which were also subject to safeguards) would be broadly
and liberally interpreted and that safeguards would be invoked by
the Board in any situation where the supplied item could con-
tribute substantially to the production of significant guantities
of special fissionable material.

INFCIRC/26 also provided for Agency safeguards attaching to "prin-
cipal nuclear facilities supplied ox, in the opinion of the Board,
substantially assisted by the Agency." [INFCIRC/26 paragraph 36]
A number of Working Group participants viewed favorably the possi-
bility of extending the concept of substantial assistance in the
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revised safeguards system to all forms and items of assistance
that could not be classed as source or special fissionable mate-
rials, thus embracing non-nuclear materials and specialized equip-
ment. This approach stimulated further controversy precisely
because those who rejected the notion that safeguards should be
invoked as a consequence of the supply of non-nuclear materials
and equipment saw it as merely a substitute measure for achieving
that end. [See Chairman's summary of the issue in COM.14/0R.10,
137]

Nevertheless, the Secretariat was instructed to draw up for
Working Group consideration a list of materials and equipment
designed and used specifically for nuclear work and unavailable in
the open market. 1If agreement on such a list could be achieved,
it would give substance to the concept of substantial assistance
and facilitate its adoption as a basic safequards principle.

In fact, the hoped-for consensus was not achieved. Three atti-
tudes toward the list developed by the Secretariat emerged paral-
leling the earlier discussions over whether and to what extent
safeguards should be applied to non-nuclear material and equip-
ment: (i) that the notion of a list should be abandoned (because
the supply of such items should not invoke safeguards); (ii) that
the Board should decide the question of substantial assistance
case-by-case but on the basis of an illustrative list; and (iii)
that a comprehensive list should be established. While a near-
consensus appeared to develop that heavy water, nuclear-grade
graphite, and failed fuel element defection and locating equipment
would be appropriate items to include on a list defining sub-
stantial assistance, sharp differences arose over whether reactor
plant control and instrumentation systems, control and safety
rods, or even pressure vessels should so qualify. [See generally
COM.14/0R.17] Ultimately, the idea of adopting a list was aban-
doned and a substantial but not universal consensus was reached
that the revised document should provide that "nuclear material
shall be subject to safeguards if it is or has been: ...produced,
processed or used in a principal nuclear facility which has been:
supplied or substantially assisted under a project agreement..."
{GOV/COM.14/19 Annex I, ¢420d,(i)] and that "a principal nuclear
facility shall be considered as substantially assisted under a
project agreement if the Board has so determined." [GOV/COM.14,12
Annex I, ¢21]

India reserved its position on this formulation and introduced
alternate language when the Board met to consider the report of
the Working Group in February, 1965. Arguing that the scope pro-
vision "was one of the most impertant parts of the entire safe-
guards document, since it laid down the conditions under which
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safeguards would be brought into play" [GOV/OR.357, ¢21] the Indian
Governor emphasized that the words "or substantially assisted"
could cover a wide spectrum of "assistance" to which the appli-
cation of safeqguards was not relevant [ibid] which words India
would prefer to see "completely deleted,"” as would a number of the
other developing countries. In the interest of reaching an ac-
ceptable compromise the Indian delegation proposed that the words
"substantially assisted” be amended to read "substantially sup-
plied." [GOV/1053] This language was accepted and incorporated in
INFCIRC/66, paragraph 19d(i) and 20 respectively. In accepting
the Indian amendments the United States, in particular, made clear
that it "did not regard acceptance of [the] amendment as in any
way derogating from the Agency's authority and responsibilities as
laid down in Article III.A.5 of the Statute." [GOV/OR.357, 426]
For some Governors (Argentina, United Kingdom, Netherlands) the
amendments didn't represent any significant improvement and might
even generate new problems as in the situation where a principal
nuclear facility not originally supplied in its entirety sub-~
sequently received substantial assistance. [GOV/OR.357, ¢35, 36
and 32 respectively] It must not, of course, be overlooked that
the United States and others recognized that Agency projects would
be involved in only a few cases, and that in the bilateral
situation which dominated safeguards applications, the Parties to
the bilateral agreements would determine what triggers safequards
regardless of any list. Clearly, this knowledge facilitated
achieving consensus.

Interpretation

The Agency must be able to track material subject to safeguards
wherever it may be. Hence, while only nuclear material is subject
to safeguards, it is clear that plants and facilities are involved
in their application at the very least because, if safeguards are
applied to nuclear materials in a plant, e.g., the latter must be
accessible to inspection and its records must be available. Thus,
plants and facilities are inspected, but only for the purpose of
safequarding the involved nuclear material. What is actually
being safeguarded is not the plant, facility, or equipment, but
the safeguarded nuclear material. The statement in this study
that only nuclear material is subject tc safeguards subsumes the
above interpretation.

Nuclear materials as defined by paragraph 77 of INFCIRC/66 are
subject to safeguards if they have been produced, processed, or
used in a principal nuclear facility supplied wholly or substan-
tially under a project agreement.

The Board of Governors has the authority and the responsibility to

determine whether a principal nuclear facility has been substan-
tially supplied under a project agreement, in accordance with its
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statutory responsibility as defined in Article III.A.5 to estab-
lish and administer safequards designed to ensure that "special
fissionable and other materials, services, equipment, facilities,
and information made available by the Agency or at its request or
under its supervision or control are not used in such a way as to
further any military purpose...."

INFCIRC/66, paragraph 17 which contains principles of implemen-
tation of the Safeguards Document indicates that the form, scope,
and amount of assistance supplied are principal factors to be
considered by the Board in determining the relevance of particular
provisions of the Document to various types of materials and faci-
lities thus reinforcing the discretionary authority of the Board
tc determine the conditions invoking safeguards under project
agreements.

2. Exemption From Safegquards [Paragraphs 21-23]

‘The establishment of limits and conditions for exemption from
safeguards raised a number of issues. Principal among them were:

(1) whether to increase the amount of plutonium and uranium
to be exempted from safeguards;

(2) the equivalence formula to ke applied in equating en-
riched uranium at different levels of enrichment; and

(3) what the exemption limit for a single reactor should
be.

No one of these issues raised particularly serious problems in the
Working Group but as a group they involved important questions
deserving of separate treatment under key issues. A related set
of issues involving suspension is dealt with separately in the
following section.

2.1 Exemption Limits [Paragraphs 21 and 22]

Backgreound and Issues

From the very outset of the development of the international safa-
guards system it had been recognlzed that it would not be feasible
to account for every gram of nuclear material and that it would ke
impractical and even counterproductive to impose unreasonable
requirements on the Agency. Thus, the purpose of exemption was to
facilitate the safeguards task of the Agency by relieving it "from
unnecessary work in relation to agggg;;_of nuclear material that
.wWere unimportant from a safeguards p01nt of wiew rather than to v’
secure dgreater [reédom for States parties to safeguards agree-
ments." [Statement by W.G. Chairman Randers COM.l14/0R.29, 18]
Principally affected by an exemption would be material supplied

for small~scale equipment and scientific research.
U e SR
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INFCIRC/26, paragraph 32, established exemption levels for dif-
ferent nuclear materials. For special fissionable material, de-
fined as "plutonium, uranium=-233, or fully enriched uranium or
its equivalent in the case of partially enriched uranium" [INFCIRC/26
¥32b] the exemption level was set at 200 grams. This figure had
been agreed to in the context of small reactors covered by the
first document but even by the time INFCIRC/26/ADD.l extending
the safequards system to large reactor facilities had come into
force it was recognized that a 200-gram diversion detection
capability would not be feasible at least within the 3 to 5%
margins of error originally envisaged, and that a somewhat higher

=«\1§ﬁexemptlon limit would therefore be in order. [See United States

L

Y statement in GOV/COM.14/0R.2, §44] The only significant

Qpﬂquestlon, then, was to establlsh a new exemption threshcld.

_\v

Analysis

A number of different views were expressed on what would be an
appropriate exemption limit. [COM.14/0R.6, 470] Some, like
Canada questioned whether exemption limits might be a function
not only of what amount of material was supplied, but also of
what already existed in the state. Others, such as Japan
[COM.14/0R.6, 467] and Brazil [COM.14/0R.6, ¢68] favored liberal
exemption limits for special fissionable material in the 5 to 6
kilogram range, but these broader exemptlon limits were Aot~
seriodsly atrgued for. T e e T T

Agreement was reached without much difficulty on limiting ex-
emptions of special fissionable material to 1 kilogram in total
per country at any one time. There was some concern by Finland
and others that a l-kilogram limit could create difficulty for
states with one exempted kilogram of materil that wished to
acquire nuclear instruments containing some fissionable material
and Finland consequently urged that a specific clause exempting
such nuclear instruments be introduced. [COM.14/0R.18 ¢48, ¢59]
?Eigﬂgppxga%bJ while not strongly challenged, was r resisted on the
ground that a "one kilogram threshold should be regarded as an
‘absolute llmlt beyend which safeguards in every case should be
applled [COM.14/0R.19, 411]

Interpretation

Upon request, states may exempt from safeguards up to one kilogram
of special fissionable material consisting of one or more of sev=-
eral designated materials (plutonium, uranium enriched above 20%,
and uranium enriched below 20%). Unlike the provisions for sus-
penslon of safeguards (discussed in’ “Section_ 3 below) the Agency

lS not given a discretionary right to grant or withhold a state
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request to exempt the specified amount of eligible material from
safeguards. This does not mean that the Agency lacks any dis-
cretionary authority. It could reject the request where to do
QLEEEHLﬁﬁwﬂQHlQ__Dtall ac ulescence in gggggngf the exemption
right. The Agency's first obligation is to fulfill . 1§§_§§g5552£y
responsibilities.

The purpose of exemptions is not to free states from the appli-
cation of safeguards but_to facilitate utilization of very small
quantities of material which would in any event be difficult to
track (e.g., material in scientific instruments or small research
activities), thereby relieving the Agency of responsibility fer
safequarding quantities of material that _do not have any danger
potential. The thrust of exemption purpose was emphasized by a
Finnish proposal, ultimately not adopted in the interest of main-
taining as simple a document as possible, that exemptions be con-
ditioned by the provision that "the equipment using the exempted ‘:)
1

quantity of nuclear material does not form an essential structura
part of a principal nuclear facility." [COM.14/0R.19, ¢9]

2.2 Equivalence Formula [Paragraph 21]

Background and Issues

In establishing exemption limits, INFCIRC/26 utilized an equi-
valence formula to determine for different levels of enrichment
the amount of enriched uranium equivalent to full enriched uranium
and therefore qualifying for exemption from Agency safequards.
This was set at 200 grams for fully enriched uranium. The pre-
liminary draft of INFCIRC/66 contained the same formulation except
that for special fissionable material the limit was raised to 1
kilogram of plutonium and/or equivalent enriched uranium. Several
participants, however, including the United States [COM.l14/0R.18,
¥46] and Finland [ibid., ¢8, 10] did not find the formula for
defining the equivalence of enriched uranium entirely satisfactory

because of the relatively large quantities of material that might
qualify for exemption, and they consequently sought change.

Analysis

The United States introduced an alternative formulation for con-
sideration by a technical sub-group established to deal with tech-
nical problems submitted by the Working Group. The United States
proposal [GOV/COM.14/15] recommended that in order %to maintain a
uniform exemption of 1 kilogram U-235 throughout, two equations be
adopted for calculating equivalence: one for uranium enriched
between 100% and 20%, and another for uranium between 20% and
natural.
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The practical effect of this formulation would be to limit the
amount exempted at virtually all levels of enrichment in com-
parison with what would result from adoption of a formulation
based on different considerations involving the concept of "ef-
fective kilogram" which was used to establish inspection fre-
quencies at reactors in normal circumstances. Thus, under the
United States proposal approximately 5 kilograms of 20% enriched
uranium and 4 metric tons of slightly enriched uranium (0.0075)
would qualify for exemption whereas application of the "effective
kilogram" formula would result in 25 kilograms and 10 metric tons
exemptions, respectively.

At one point, inspired by a desire to simplify the Safeguards
Document to the extent possible, the United Kingdom had introduced
a proposal that the "effective kilogram" formulation be adopted
for determining not only the incidence and frequency of routine
inspections but also exemption and suspension limits for safe-
guards application. [GOV/COM.14/21, ¢5] However, it subsequently
withdrew its suggested amendment recognizing, as demonstrated by
the above cited figures, that "it would introduce loopholes into
the safeguards system and thus make it less effective." [COM.14/0R.29,
Y20]

The formula ultimately adopted for purposes of determining general
exemption limits was that proposed by the United States. The
practical effect was to avoid the risk of unduly large exemptions
being invoked for lower enrichments while also keeping to a
minimum the amount of material subject to exemption at the higher
enrichment levels. However, as discussed in Section 3.3, an
effort to apply the general exemption formula to the suspension of
safeguards under specified circumstances did not win general
support thus creating a situation in which different formulae were
adopted for closely related circumstances.

Interpretation

A constant ratio is maintained for the whole range from 100% to
20% enrichment, avoiding excessively large exemptions for lower
enrichments. As the purpose of exemption is not to relieve states
from safeqguards, but to facilitate the Agency's work iR carrying
out its safequards responSLbllltles, the equlvalence formula is
appropriately keyed to minimizing the amount of material which
would fall outside safeguards and which could, if combined with
other exempted material, contribute to the production of sub-
stantial quantities of fissionable material that would not be
subject to safeguards. The formula adopted for general exemption
does not apply in the case of suspension of safequards which is
governed by the concept of "effective kilogram.” Similarly, deter-
mination of frequency of inspection is governed by the "effective
kilogram" formula.
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2.3 Single Reactor Exemptions [Paragraph 22(b)]

Background and Issues

A third exemption~related issue involved the treatment of small
reactors of less than 3 thermal megawatts capacity. INFCIRC/26
paragraph 36 provided that reactors of less than 3 thermal mega-
watts were exempted from safeguards up to a total exemption limit
of 6 thermal megawatts for any one state. As in the other ex-
emption cases, the purpose was to avoid the application of un-
necessary controls. The question was the disposition of this
provision in the revised document.

Analysis

Japan raised the possibility of increasing the exemption for a
single reactor to 6 megawatts, arguing that there was no specific
reason for a limit of 3 megawatts and that such a revision "would
be in keeping with the general tendency of =asing controls and of
encouraging wider use of atomic energy." [COM.14/0R.12, 43] This
view was not shared by others who felt that this would create a
different and higher risk situation than the one then in effect.
In the United States view, "producing plutonium in two or mors
reactors totalling 6 megawatts would be so uneconomical that that
in itself gave a certain assurance that such reactors would not be
used for military purposes. On the other hand, a 6 megawatt re-
actor might well be used for such purposes."” [COM.14/0R.12, (6]
Even though a 3-megawatt reactor could produce 1 kilogram of plu-
tonium in a year, the United States believed that exemption would
be justified on "purely practical grounds since it was very un-
likely that anybody building a reactor for unauthorized purposes
would limit its power to 3 megawatts (th) or request assistance
from the Agency." [COM.14/0R.19, ¢44]

Some countries (India, South Africa) [COM.14/0R.19, 445, 46, re-
spectively] rejected the notion of tightening the safeguards sy-
stem beyond what had been obtained in INFCIRZ/26, while Canada ex-
pressed concern that if provisions of the safeguards system were
made mors lenient, they might prove ineffective. Against that
background of view it was agreed not to alter the 3-~megawatt
(th)/6-megawatt (th) formulation for exemptions related to reactors.

Interpretation

Plutonium preduced in a reactor having a maximum calculated power
for continuous operation of less than 3 megawatts (th) is exempted
from safeguards; however, the total power of reactors included in
this exemption may not exceed 6 megawatts (th). Only the material
produced or used in the reactor, not the reactor itself is exempt
from safeqgquards. INFCIRC/26 had referred to exemption frem safe-
guards of such reactors but INFCIRC/66 makes no provision for the
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application of safeguards to facilities but deals rather with
materials. Additionally, material which is used in such a reactor
and would otherwise have been subjected to safeguards for another
reason, such as having been supplied by the Agency, would be ex-
empt.

3. Suspension, Termination, and Substitution [Paragraphs 24-26]

Except for the debate over the application of safeguards to equip-
ment and non-nuclear material and the related problem of defining
substantial assistance, no issue provoked as much discussion and
controversy as that involving suspension and termination of safe-
guards, particularly the practice of substitution in that context.
Unlike some of the other issues where differences of view re-
flected differences in levels of economic and technological deve-
lopment and/or degree of commitment to strong and effective safe-
guards, this issue pitted some advanced countries and strong sup-
porters of safegquards against one another.

As in the case of exemption from safeguards, the provision for
suspension, termination, and substitution had antecedents in the
first Safequards Document, INFCIRC/26. The chief differences
between the latter and INFCIRC/66 were in form and language rather
than intent and scope. Nevertheless, negotiation of the INFCIRC/66
provision was time~consuming and detailed. Three issues in
particular mérit discussion:

(1) Whether suspension of safeguards for the purpose of reproc-
essing should be allowed without substitution or only with sub-
stitution, and, if the latter, then subject to what conditions;

(2) Whether suspension provisions should apply only to external
transfers or apply as well to transfers within the requesting
state; and

{(3) What formula to apply in establishing the amount of material
regarding which safeguards could be suspended.

3.1 Suspension and Substitution [Paragraph 25]

Background and Issues

INFCIRC/26 paragraph 39 provided for spension of safeguards for
processing, reprocessing, and other piﬁggggg_ﬁﬁén approved by the
Agency either on the basis of suhgtitution, in which event there
was no limit on the amount of material that could be involved, or
in the absence of substitution, suspension of safeguards up to<=
specified amqupts which in the case of fissionable material was
1000 grams. These provisions reflected a time when the magnitude
of reprocessing activity was limited and large-scale reprocessing
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of commercial fuels was still some time away. It was also evident
that when commercial fuel reprocessing began in earnest it would
at least at first be limited to a few countries with nuclear pro-
grams sufficiently advanced to accommodate such activities, in
particular the nuclear weapon countries. At the same time, safe-
guards provisions for reprocessing plants were not yet formulated,
and in any event in some countries the same facility might be used
to process civil and military fuels in which case Agency safe-
guards could not apply unless the two kinds of material were se-
gregated and dealt with separately. This posed economic diffi-
culties in light of the fact that the amounts of civil fuel likely
to be processed would be limited in quantity while high-throughput
operation was necessary to economic plant operation.

Analysis

These considerations underlay a United Kingdom proposal that pro-
vision be made to suspend safequards for up to six months on mate-
rial transferred for processing or reprocessing [COM.l1l4/0R.19,
§66] without invoking provisions for substitution of nuclear
material of "at least equal value" as called for in the draft
safeguards document under consideration. The rationale for the
proposal was that "such substitution would impose a heavy burden
on the economic and technological development of the countries
concerned", which could "hardly be reconciled with the first
general principle of the safeguards system namely that it should
not hinder such development". [ibid., 467]

In making this proposal the United Kingdom emphasized that it was =
"not intended as a means of securing exemption from safeguards but
was aimed merely at a suspension of safeguards in specified cir-
cumstances and in a strictly limited period". |ibid., ¢68] o
The proposal encountered strong opposition, principally from the
United States, the Soviet Union, Canada, and Australia all of whom
believed it would in the final analysis undermine the safeguards
system. Discussion of this issue evoked some of the strongest and
most unequivocal statements on safeguards. The Soviet repre-
sentative "doubted whether the revised safequards document could
make any reference to the suspension of safeguards for any period
let alone for six months" [COM.14/0R.22, {7 (emphasis supplied)]

and assserted that "no opportunity should be left for the un-
controlled use of nuclear materials, and especially plutonium and
highly enriched uranium. ©Nor should they be exempted from super-
vision during any period of custody or processing." [ibid., ¢8]

As far as the Soviet Union was concerned it was worth the deletion
from the text of any reference whatsocever to the idea of sus- *
pending the application of safequards. [ibid.]
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The United States for its part declared itself "opposed in prin-
ciple to the idea of suspending safeguards® [COM.l14/0OR.22, ¢2] and
concluded that the problem could best be solved by substitution at
the time of reprocessing. Granting that substitution was not a
complete solution the United States emphasized that it would con-
tribute substantially to general safeguards purposes: "As sub-
stitutions would have to come from material not otherwise subject
to _safeguards, they would tend To €nsure that no supstantial con<-
tr%&g&%gﬁ_ggg&é_hg_made to unsafequarded material from material
sUBJ&cE to safegquards'. |COM.14/0R.19, 4711 -
The principle of unconditional-suspension of safequards having
been rejected, attention turned toward identifying conditions of
EEBEETEi%TEEZ especially conditions that might offer a degree of
flexibility to meet the problems of large-scale substitution posed
by the United Kingdom. The idea of a shortened suspension period
of three months, suggested by the United Kingdom [COM.14/0OR.22,
9] was rejected, demonstrating that what was important to the
Group was not the length of period of suspension, but the prin-
ciple itself. An alternative notion of substitution "at a time
to be agreed", suggested by the Netherlands [COM.14/0R.22, ql0]
also met with resistence and elicited the view expressed by Canada,
that "to be effective, substitution should take place at the time
the material was removed"; {ibid., ¢l12] that safeguards could not
pe replaced by an undertaking to substitute; and that "the only
possible course was to lay down that substitution must take place
before safeguards were suspended or terminated with regard to the
material originally supplied..." [ibid., 28] This view was shared
by the United States, [ibid., ¢3] although with more apparent
readiness to search for a flexible formula, very likely in view of
anticipated reprocessing services being offered by the United
States and the possible need for flexibility in its own situation
with respect to substitution.

The issue remained unresolved despite continued Working Group
discussions until the Board itself met to consider the proposed
revised Safeguards Document. At that time, the United Kingdom
introduced amended wording [GOV/1049/REV.1] which constitutes the
final version as inscribed in INFCIRC/66 paragraph 25. The amend-
ment deleted the concept of substitution "at a specified time"
thus eliminating the notion of any interval between transfer of
material and substitution of other material, with the effect that
substitution would occur simultaneously. In addition, the United
Kingdom amendment introduced the concept of substitution for plu-
tonium of uranium enriched to not less than 90% thereby intro-
ducing a degree of flexibility into the substitution principle.
Unlike the provision for substitution of plutonium, however, this
option limits substitution to a period of 6 months while reproc-
essing is taking place. United States support for this limited
exceptjon to the substitution rule was given in full knowledge
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that the only states which could take advantage of the provision
would b€ weéapon states which already had 13¥ge quantities of Un-
sareguarcea Hignly enriched uranium at their disposal and thus

d_not "bepefit" siqnificantly from a lifMitéd term substlfutlon
of this material for a like quUantIty G pITEOn1IGM.

Interpretation

Suspension of safeguards for the purpose of reprocessing may take
place with the agreement of the Agency if substitute nuclear mate-
rial of a like kind and amount has been placed under safeguards
during the period of suspension. Suspension under these con-
ditions is not limited in time or quantity, if the Agency agrees,
so long as the requesting state or states have placed substituted
materials under safeguards.

The option also exists for substitution for plutonium contained in
irradiated fuel of uranium enriched to 90% if the Agency so agrees.
This option, unlike that related to the substituting of like material
is limited to 6 months duration. Upon expiration of the 6 month
period or on the completion of reprocessing whichever comes first,
safeguards revert from the substituted material to the recovered

or contained plutonium. This provision presumes that materials
transferred for reprocessing would be reprocessed in an even

shorter period of time. 1In any event, safequards would be

reapplied.

It bears emphasis that in all cases the Agency must agree to the
arrangement before it can be implemented, and that the Agency is
not obliged to accept any arrangement. Unlike the provision for
exemption ("shall be" exempted) suspension is discretionary ("may
PREREREIT, o T )

W

3.2 Suspension and Transfers [Paragraph 24]

Background and Issues

INFCIRC/66 contains two provisions related to suspension. One,
contained in paragraph 25 and discussed above, covers suspensions
exclusively for the purpose of reprocessing. The other, contained
in paragraph 24, provides for suspension for the purpose of proc-
essing, reprocessing, testing, research, or development and, un-
like paragraph 25, is subject to quantitative limits which will be

discussed in Section 3.3. In the case of paragraph 24 there is
explicit reference to Agency-approved transfers "within the State
concerned" as well as to any other member state. Internal trans-

fer is only implicit in paragraph 25, on the other hand, but never-
theless intended. This section deals with intra-state transfers
and suspension of safeguards.

~-33-

CONFIDENTIAL



A&

CONFIDENTIAL

AC2NC109

Analysis

INFCIRC/26 incorporated the concept of invelving suspension pro-
cedures for intra-state transfers, and retention of this approach
was supported on the ground that it seemed inconsistent to grant a
suspension of safequards- when material was being transferred a-
broad while denying the same benefit to a state moving material
within its own borders as long as the same conditions and re-
quirements applied. Not all members of the Working Group shared
this view, however.

The Soviet Union viewed the notion of permitting safeguards to be
suspended for transfers within a state with great concern.
[cOM.14/0R.19, ¢95; COM.l1l4/0R.22, 48] Arqgui thatvsu-plled
nuclear»materlal that remained in a coun ry should rem: )
satequards, the SOVIEr representative urg JeTetion from the
sUBPEHETIOR provision of the words "within the State concerned.
[COM.14/0R.23, §2~4] The United States and Romania supported this
amendment [ibid., 44], and while a number of other participants
had no strong objection, they did voice concern that deletion of
the provision for intra-state transfer, thereby changing an exist-
ing practice, could result in greater reluctance on the part of
some countries to place facilities under safeguards in the first
instance. [e.g., United Kingdom remarks, ibid., ¢5]

Resolution of this question was only brought about by the vir-
tually unique procedure of the Chairman calling for a vote. A
majority of the Group favored retention of the intra-state trans-
fer suspension provision but five countries - Brazil, Canada,
Romania, the Soviet Union, and the United States dissented.

Of greater importance than the particular outcome on this issue
are two other considerations. First, the very fact that the issue
occasioned one of the rare votes recorded in the Agency's Board or
one of its committees makes unmistakably clear how seriously the
suspension provision was taken even when only small quantities of
material were involved. It also diminishes the strength of anv
claim that might be made that the Group intended liberalization or
pérmissiveness 1ln agreeing to any provisions allowing a state to
reprocess any amount of material without Agency safeguards.

Second, the discussion leading to the outcome underscores the
narrow and limited context in which even supporters of suspension
in the case of intra-state transfers gave their approval. Thus,
as several of those who favored retaining the suspension provision
noted: (1) the " .. .be compelled to suspend safe-
guards" but only "may" suspend them |Unitec Kingdom, COM.

$13}; (2) "the Agency would not approve the transfer even of small
amounts of material if it considered 1t 1nappropriate to 4o e
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(India, ibid., ¢8); and (3) in any event "suspension would be
subject to an agreement approved by the Agency, and if the terms
of that agreement were not complied with, the Agency could
immediately call for the re-introduction of safeguards." [South
Africa, ibid., 913] These careful qualifications establish the
boundaries within which any suspension of safequards for any

T purpose whatever might be granted by the Agency and demonstrate

the intent of participants to limit severely any liberalization in

the application of safeguards,
~—

Interpretation

Suspension of safequards may be authorized with respect to trans-
fers within the state concerned subject to specified conditions
and quantitative limitations where substitution is not involved.
The suspension is limited to specific purposes including pro-

cessing, reprocessing, testing, research, or development, and it

only can take place "under an arrangement or agreement approved by

the Agency." The amount of material to which suspension may be

applied depends upon its form and character which are specified in

INFCIRC/66, paragraph 24.

The suspension provision of paragraph 25 which provides for sus-
pension exclusively for the purpose of reprocessing, and entails
substitution of a like amount and kind of nuclear material in

advance of suspension, applies as well to intra-state transfers as

it does to inter-state transfers. It does so, of course, under
the particular terms and conditions specified in that paragraph.

3.3. Suspension Formula [Paragraph 24 (a)]

Background and Issues

As noted in the introduction to the previous section on transfers,

INFCIRC/66 contains two provisions related to suspension. One,
paragraph 25, relates to suspensions exclusively for the purpose
of reprocessing and contains no limitation con the amount of mate-
rial regarding which safeguards can be suspended as long as there
is appropriate substitution of material and the Agency approves
the arrangement. The other, covered in paragraph 24, is the gen-
eral suspension provision. It derives from paragraph 39 of
INFCIRC/26, and like its predecessor encompasses suspension for
processing, reprocessing, and other purposes, subject to quan-

titative limits for specified materials. Despite some differences

of view regarding the precise formula to be utilized in imple-
menting the paragraph 24 suspension provision, it clearly was
intended by all to deal only with small quantities. The basic
issue was what formula to apply in determining the one kilogram
limit for the suspension of safeguards on special fissionable
material.
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Analysis

The draft revised Safeguards Document contained two formulas for
defining equivalence of a kilogram of fully enriched uranium. One
formula appeared in the paragraph dealing with general exemptions
and provided a 5-kilogram equivalence at 20% enrichment and ap-
proximately 4 metric tons at very slight enrichment (0.75%). The
other formula occurred in the definition of "effective kilograms
of nuclear material" which was devised to deal with inspection
frequencies and provided higher equivalence than the exemptions
formula at different levels of enrichment, most significantly a
10-ton equivalence at enrichments between 0.5% and 1%. [COM.14/0R.29,.
§22-23]

Whichever formula was used, there would be in addition to

suspension with regard to special fissionable material the possibility
of suspension of safequards on: (a) 10 tons of uranium with enrichment
greater than 0.5% but not greater than that of natural uranium,

(b) 20 tons of depleted uranium with an enrichment of 0.5% and

below, and (c) 20 tons of thorium.

In the view of the United States, application of the "effective
kilogram" formula "would make it possible, under exemption or
suspension, to use 10 tons of 1% enriched material and 10 tons of
natural uranium in a reactor, together with exempted depleted
uranium, to permit production of approximately 80 kilograms of
plutonium yearly." [COM.14/0R.19, ¢25] This consideration led
the United States, supported by Canada, to favor use of the same
criteria for suspension limits as were applied in the case of
exemption. Canada was even more adamant, arguing that the
exemption limits already were very high and even if they were
adopted as the base formula "caution would be necessary before
extending them to temporary exemptions" which is how Canada viewed
the whole notion of suspension. {[COM.14/0R.29, %27]

India argued the opposite case, consistent with its general view
that to be acceptable the revised safeguards system should not be
any more rigorous than it had been in the past. [COM.l14/0R.19,
#45] 1Indeed, India went so far as to urge that the general
exemption formula be amended to use the effective kilogram formula
for special fissionable material. 1India asserted that suspensicn
was different from exemption, that this difference had been
acknowledged by the technical sub-group established to discuss
technical problems referred to it by the Group, and that on several
occasions participants had stated that the formula devised under
United States initiative with_a view to maintaining uniformity of
exemption of 1 kilogram of U235 above and below 20% enriched (see
COM.14/15) would apply only to exemption limits. As to suspension,
India could see no justification for introducing increased rigidity.
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BEffort was made to reach an agreed solution in informal consultations.
In the final analysis the United States, acquiescing in an apparent
majority view in favor of the more liberal "effective kilogram"
formula, indicated willingness, with reluctance but not wishing to
call for a formal vote on the matter, to accept that formula. 1In
doing so, however, the United States representative stressed "the
importance of the views already expressed by the representative of
India relating to approval by the Agency, the purposes involved,
the permissive character of the provisions, etc." [COM.14/0R.31,
42] Thus, INFCIRC/66 retained two different equivalence formulae,
each to be used in particular cases. To this extent the objective
of simplification was not achieved.

Interpretation

Suspension of safeguards for the purpose of processing, reprocessing,
and other activities may be allowed by the Agency under an
arrangement or agreement which it approves, provided that the
suspension may not at any one time exceed with respect to special
fissionable material, one effective kilogram.

This provision requires explicit Agency ap%roval of the arranﬁement
agreement, lncludln- lts purpose, and 1t 1s permissive rather
tﬁ?ﬁ“ﬁ?ﬁﬁgiory ted 'Ter in discussing other asp&TEy of
susoen51on, the Agency is not in any way compelled to grant
suspension and indeed would be expected not to approve anj i
transfer even of small quantities of material if it didn't consider |
it appropriate to do so. And even where approval was granted, the !
Agency would retain the right to reintroduce safequards if it was

of the opinion that the terms and conditions of the suspension
agreement or arrangement were not being complied with.

i
.

3.4 Termination [Paragraph 26]

Background and Issues

The draft provisions regarding termination of safeguards generated
considerable discussion, but on only a few points were there any
fundamental differences of view. DlFreren“es did exist with re-
spect to the concepts of gsubsti e-ulvalence, both of
which were discussed earlier, ’ di the gquestion

i P> - T

and involved
of termination per se. Aside from the addition at United States
initiative of several clarlfylng provisions involving the return
of supplied nuclear material in unimproved form to the original
supplier, the only other substantive issue to arise in the context
of the termination of safeguards related to continued application
of safeguards to produced nuclear material after the expiration of
the safeguards agreement under which it was produced.
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In effect, the discussion on continued application of safeguards
involved two separate but related issues which were not always
precisely distinguished in the Working Group. ©One was the ques-
tion of pursuit, meaning continued application of safeguards to
subsequent generations of produced nuclear material. The other
was the question of duration or perpetuity, meaning what happens
to safeguarded material of any generation when the agreement under
which the safeguards initially were brought into play expired.
INFCIRC/66 dealt largely although not exclusively with pursuit.
Duration became the subject of a later Board decision, GOV/1621
(1974).

Since IAEA safeqguards rights derive from a safegquards agreement,
the duration of these rights is dependent on the provisions and
intent of the relevant agreements. Project agreements involving
Agency assistance were drawn up without any expiration date there-
by averting the problem of a termination in which provided mate-
rials or subsequent generations would remain in the hands of a
recipient state without Agency safeguards. Under INFCIRC/26,
however, safeguards agreements relating to bilateral agreements
could be concluded only for a specific period (normally the term
of the bilateral); after termination, bilateral safequards rights
and obligations presumably would automatically revive, but in the
absence of specific agreement Agency safeguards might not con-
tinue. The initial draft of what became INFCIRC/66, while re-
affirming that nuclear material would not be subject to safeguards
after the "safeguards agreement pursuant to which it had been
submitted to Agency safeguards had expired", nevertheless provided
that safeguards agreements do not terminate with respect to pro-
duced special fissionable material...." The question which arose
was whether it was in fact possible to provide for safequards to
continue with respect to produced special fissionable material
after the expiration of a safequards agreement unless the agree-
ment itself so provided, and just how to deal with the principle
of pursuit.

Analysis
(A) Pursuit [Paragraph 16]

The Chairman undersccred that "it had been agreed in principle
that the pursuit of nuclear material through the second and sub-
sequent generations were inherent to any safeguards system".
{COM.14/0R.21, §37] That principle was embedded in the provisions
specifying the circumstances requiring safeguards wherein safe-
quards were extended inter alia to: materials supplied under an
agreement; produced in a supplied principal nuclear facility; or
produced in or by the use of safequarded nuclear material. Canada
felt that the principle of pursuit was so obviously incorporated
in these provisions as to render further mention superfluous.
[ibid., ¢42]

-38~

CONFIDENTIAL



CONFIDENTIAL
AC2NC109

For a number of countries, including the United States, it was
essential to ensure that the principle of pursuit be maintained;
that "assistance provided by the Agency could not be used to fur-
ther a military purpose simply because a safeguards agreement had
expired," [COM.1l4/0R.21, ¢.45]; and that there-be no loophole
through which any material, and particularly produced nuclear
material might pass. This view was shared by the Secretariat
which was further concerned lest the absence of a provision for
continuous safeguarding of produced material leave the matter open
"for separate negotiation in respect of each safeguards agreement”
which could significantly hamper the Agency. [COM.14/0R.21, ¢.41]

On the other hand, the United States also was concerned to avoid a
situation in which the provisions of the Safequards Document made
it particularly difficult if not impossible for states to submit
voluntarily to Agency safequards. Consequently, the United States
asserted in response to a draft provision requiring continuance of
safeguards, that while it "was in favor of the continuance of
safegquards with regard to produced special fissionable material,
it was strongly opposed to the idea of introducing that concept
into the safeguards document in the form of a categorical re-
quirement.” [COM.l14/0R.22, 4.46] From the United States view-
point when it came to unilateral or bilateral submissions "it was
not realistic to insist that safequards should continue to be
applied for an indefinite period of time, and it was certainly
better that safegquards should be applied for a limited period than
not at all." [ibid.] However, the statement of a general rule
which should be approximated in usual circumstances was seen as
more than appropriate and in consequence the United States recom-
mended inclusion of a provision that "safeguards agreements should
provide for the continuance of safeguards with regard to produced
special fissionable material, (or with regard to any material
substituted therefore”). [ibid., ¢4.52] This langugage was ulti-
mately incorporated as a general principle in paragraph 16 of
INFCIRC/66.

(B) Duration [GOV/1621]

INFCIRC/66 did not rule out the concept of perpetual safeguards
(i.e., the notion that a recipient should be subject to control
even after an agreement expires until such time as the termination
provisions of the Safeguards Document have been fulfilled); it
simply did not require it. 1In the case of bilateral agreements,
the closest that INFCIRC/66 came to a direct statement on the
question was the provision in paragraph 16 just discussed and
there it essentially left the matter tc parties to the arrange-
ment. Awareness of this limitation in the Safeguards Document
together with the continued negotiation of limited-duration agree-
ments with non-NPT states in so far as the perpetuation of safe-
guards was concerned [exemplified by the IAEA-Argentine Atucha
Power Reactor agreement, recorded in INFCIRC/168], stimulated a
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number of countries including the United States as well as the
Secretariat, to seek agreement that a stricter provision for dur-~
ation and termination of safeguards be adopted in the future.
Conceptually, this approach encountered very little resistance
despite the fact that only non-NPT countries would be affected and
a number of less developed countries challenged the notion that
such provisions should be made obligatory rather than left to
state discretion.

At its September 1973 meeting, the Board considered a proposal set
forth by the Director-General, that henceforth Agency safeguards
agreements require specified duration and termination provisions
but opposition to the obligatory nature of the provision [see
Statement by Governor from France, GOV/1631] made it impossible tc
achieve consensus. Decision was taken to postpone final con-
sideration until February 1974, at which time a consensus was
reached that "the concepts set out in document GOV/1621 (on dur-
ation and termination) should normally be reflected in any such
agreements as might henceforth be included under the Agency's
Safeguards System...." [GOV/OR.464, ¢.l, emphasis added].

In consequence, future safeguards agreements would contain pro-
visions ensuring continued application of Agency safeguards as
long as any significant nuclear material or any material produced
from it remained in the country. If a safeguards agreement were
to terminate, the rights and obligations of the parties would
continue to apply to any supplied material or items and any spe-
cial fissionable material produced, processed, or used in con-
nection with supplied materials or items. These would be included
in an inventory to be established to record supplied equipment and
non-nuclear material. Actual termination of the operation of the
provisions of the safeguards agreement would take place only when
everything had been removed from the inventory. 1In practical
terms this created the possibility of a perpetual application of
safeqguards, and closed the gap with respect to duration.

How much of a concession this less than mandatory language re-
presents is uncertain. The negotiated compromise still creates a
strong presumption that the duration and termination provisions of
GOV/1621 will be incorporated in IAEA safeguards agreements, and
while leaving the door to an alternative formulation slightly
ajar, nevertheless imposes the burden of establishing exceptional
Circumstances justifying departure from the norm on the state
making the claim. For its part, the Agency is substantially pro-
tected from having to agree to arrangements which are defective
with respect to duration and termination provisions. In view of
the fact that any state that seriously questioned the terms of an
agreement negotiated with the Secretariat would almost certalnly
have access to the Board for a hearing, the language used in
GOV/1621 would appear quite adequate for its intended purpose.
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Interpretation

Termination of safeguards takes effect in a number of stipulated
circumstances including expiration of the agreement under which
nuclear material initially became subject to safeguards.

However, as a matter of general principle, it is anticipated that

produced nuclear material such as plutonium will remain subject to
sateguards as a consequence of explicit provisions to that effect

in the relevant safequards agreement.

Implementation of this general principle is further developed
through the provision that the duration of a safeguards agreement
with respect to nuclear material, equipment, facilities, or non-
nuclear material normally is to be governed by actual use of same
in a recipient state. Such materials are deemed to be in actual
use as long as they appear on an inventory from which they may be
removed only when the termination provisions in INFCIRC/66/REV.2
are met. Actual termination of the operation of the provisions of |
the agreement take place when everything has been removed from the
inventory. i

Any exception to these rules would depend upon the Board having
agreed to alternative provisions in approving the safequards a-
greement in the first instance. While exceptions may be granted,
the burden of sustaining the case for any derogation of the rule
falls fully on the state making the request. The Secretariat for
its part is efrfectively bound to present to the Board a draft
agreement that meets the terms of GOV/1621.

4. Issues Related to Safeguards Approaches

All of the issues discussed in the preceding section involved
conditions for bringing safeguards into effect or for exempting,
suspending, or terminating safequards. Although these matters
consumed a very substantial portion of the Working Group's time,
they were not the only ones to command attention. A second clus-
ter of issues existed with respect to safeguards approaches.
While certain of these issues were important in general, or to
certain participants, they were on balance less complicated and
less controversial than the issues related to the scope of Agency
safeguards. No major issue of procedure was raised in the Board
discussion of the Working Group report, and overall the Board
devoted little time to discussion of safeguards approaches.

Only the more prominent issues of procedure to arise in the Work-
ing Group are dealt with here. For the most part, the approaches
which were agreed upon in the development of the first Safequards
Document were incorporated subsequently in INFCIRC/66. Changes
were largely presentational in nature rather than substantive.
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As the discussion which follows demonstrates, this does not mean
there were no differences of view or that efforts were not made on
one side or the other to strengthen or to weaken certain pro-
cedures; but it does mean that the two documents are substantially
the same in terms of meaning and intent.

Two sets of issues can be identified - those involving general
safeguards approaches and those relating to particular approaches
applied to nuclear reactors. Some features of both sets of issues
will recall principles and points raised in Section I.2 in which
general considerations regarding the structure and content of
INFCIRC/66 were discussed. As particular approaches are normally
a specific application of a general principle, either enlarging
upon or curtailing the scope of the latter, the two are treated
together.

How the Agency will apply its rights and discharge its respon-
sibilities in carrying out the safeguards obligations it assumes
as a consequence of assistance it provides, or by accepting the
transfer of bilateral or multilateral safeguards, or by virtue of
unilateral submission, are established in the Agency's Statute.
Article XII.A outlines a number of basic approaches four of which
are central to INFCIRC/66: design review, maintenance of records,
providing of reports, and conducting of inspections. Two other
approaches, the deposit of excess produced material and measures
in the event of non-compliance, were not developed in the Agency's
safeguards documents, and a final one relating to requiring ob-
servance of health and safety measures was separated from safe-

o +
guards at a very early stage.

The following are the issues to which the Group devoted the most
attention and which were regarded as most important:

a) How the concept of "design approval" should be defined and
implemented;

b) What the role of safeguards should be during construction
of a principal nuclear facilicy;

c¢) The manner of defining and interpreting frequency of rou-
tine inspections; and, most importantly

d) How the concept of "access at all times" should be under-
stood and implemented.

As noted above, these were not the only issues debated in the
development of INFCIRC/66, but the most salient ones. Other is-
sues worthy of note will be identified in the paragraph by para-
graph presentation of the Safequards Document which follows the
discussion of key issues.
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4.1 Review and Approval of Design [Paragraphs 30-32]

Background and Issues

Article XII.A.l of the Agency Statute and paragraphs 40(a), 42,
and 43 of INFCIRC/26 established the principle and procedures for
design review and approval. The issue in question was whether
such a procedure was necessary and if so, how it should be carried
out.

Discussion of this issue highlighted an important transitional
feature of the safeqguards system, namely that its principal appli-
cation would involve transfers of bilateral safeguards and volun-
tary submissions rather than Agency projects. It also was a mi-
crocosmic reflection of a feature common to much of the review,
namely the tendencies of different participants toward a narrow or
broad construction of Agency authority.

Analysis

The central point of discussion was what was intended by the pro-
vision that the Agency would "approve" the design of a facility.
For some countries such as Canada "approval" meant just that:
"Where the design of a reactor suggested that it could be used for
a purpose other than was claimed it would not be inconsistent with
the Statute or with the safeguards document to voice disapproval."
[COM.14/0R.13, ¢429] For others, like Brazil and Romania, the
concept of "approval" implied a too far-reaching jurisdictional
power for the Agency. [COM.14/0R.3 431, 17] Still others found
it difficult to visualize how the Agency could in any event "ap-
prove" a design of an already constructed facility that was being
transferred for safeguards purposes to Agency supervision. [Sov-
iet Union, ibid., 1l4]

From the point of view of the United States, a distinction needed
to be made between Agency projects and other situations. 1In the
former instance "the Agency would obviously approve the design
before sponsoring a project" while in the latter "the Agency would
examine the prcject to determine whether safeqguards could be ef-
fectively applied..." [ibid., 428] For both situations, approval
in this context really amounted to a "decision" as to whether
safeguards could be effectively applied. 1In other words, approval
"referred to the Agency's decision to assume...responsibilities
and had no bearing on the execution of the design." [ibid., 424,
statement by Chairman] If the Agency felt that it could not ef-
fectively apply safeguards, "it could either decline responsi-
bility for administering the safeguards or suggest the necessary
alteration to make acceptance possible." [ibid., 422, India]
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The intention to interpret approval as something less than author-
ization or non-authorization can be seen in the Group agreement to
change the terminology in the French text from "approbation des
plans" to "examination des plans."” [COM.l14/0R.24, ¢1-2]

Canada's observation noted above, about the purposes to which a
reactor might be put highlighted another dimension of the approval
issue, namely how to deal with the statutory reference to assur-
ing, in reviewing a design "that it will not further any military
purpose." Lardely in response to the reality that design review
alone could not establish the use to which a facility might be put
and that the main aim of the Safeguards Document was the effective
application of safeguards which in turn served as a means of a-
chieving the statutory objective of ensuring that Agency or bi-
lateral projects would not further a military purpose, the Group
agreed that review should be limited to the criterion that the
facility would permit effective application of safeguards.

Thus, the fact that a facility might be suitable to contribute to
a military purpose would not preclude design approval or Agency
acceptance of safegquards responsibility. This would not of course
foreclose the Agency from inquiring "into the real purpose before
sponsoring a project" or ensuring, once it had accepted respon-
sibility, "that the use made of the reactor was consistent with
that originally announced."” [COM.14/0R.3, 28]

Design review approval elicited a number of other gquestions and
concerns, particularly on the part of Japan [COM.l14/2/ADD.1,
COM.14/0R.3 ¢23] who was concerned that the Agency be limited to
just such information necessary to ensure effective application of
safeguards, and that a time limit be established for the Agency to
review and approve designs. These concerns, which a number of
other states shared, [COM.14/0R.3, 418, 21, 22] reflected a widely
held view that the Agency should exercise its responsibilities
with restraint and in a manner calculated to minimize the risk of
necessary or undue interference in national nuclear activities.

As this genre of concern is dealt with elsewhere in this study, in
particular Section I.2 which provides an overview of the character
of INFCIRC/66, it is not discussed in any further detail here.

Interpretation

The principal purpose of design review is to enable the Agency to
determine whether the facility in question will permit the effec-
tive application of safeguards and thus enable the Agency to carry
out its responsibilities. The Agency is entitled to receive what-
ever information is necessary to make such a judgment, and if it
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were of the view that the facility would not permit effective
safequards it could decline responsibility for administering safe-
guards or recommend alterations necessary to make acceptance pos-
sible.

Approval is not intended to mean Agency authority to permit con-
struction of a reactor, but only "that the Agency approved of the
design as being satisfactory for the purpose of permitting ac-~
ceptance of safequards responsibilities."™ [COM.14/0R.3, ¢24] 1In
practical terms, for Agency projects, insofar as Agency approval
is a precondition to entering into a safeguards agreement, ap-
proval does provide substantial leverage to ensure that a facility
is so designed as to facilitate the application of effective safe-
guards. And, its ability to decline to accept safeguarding re-
sponsibility with regard to a transfer arrangement or unilateral
submission provides leverage to ensure that the facility in ques-
tion meets the requirements the Agency deems necessary to exercise
safequards.

4,2 Safeguards During Construction [Paragraphs 41, 51, 52]

Background and Issues

Closely related to design review was the issue of safeguards dur-
ing construction, in particular the question of whether the im-
plementaticn of safequards at this stage was necessary, and if so
how they should be carried out. Then as now this question was
particularly relevant to concerns about eventual safeguarding of
reprocessing plants and the utility of frequent if not continuous
onsite inspection during construction in order to ensure that the
facility was in fact constructed in accordance with the design cf
which the Agency had been informed, and to enhancing agency knowledge
of and familiarity with the facility for which it was to assume
safeguards responsibility; but it also related to the construction
of other facilities including reactors.

Unlike design review, the provisions of INFCIRC/26 for safeguards
during construction [paragraph 55] did not have a specific statu-
tory antecedent. Rather, it had been introduced as a logical

corollary to the notion that the Agency would undertake to review
facility desiqns in Order to satisfy itself that sateguards could
be effectively applied.
2C SrrherLVe~Y appried

Analysis

The issue of safeguards during construction embraced two closely
related procedures, inspections and reports. The two were never
fully separated in the Working Group deliberations despite the
fact that they were dealt with independently in the draft document
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that became INFCIRC/66, and discussion tended to shift back and
forth between them with emphasis initially on inspections and
later on reports.

The United States, joined by Canada and the United Kingdom, car-
ried the argument in favor of optimizing safeguards during con-
struction while Japan, Switzerland, India, and the Soviet Union
formed the core of resistance to anything more than very modest
provisions.

In the United States view if the review of design was an important
feature of safeguards then "the opportunity to ensure that the
facility was constructed in accordance with the design would seem
to be a logical consequence”" and inspections an appropriate ele-
ment of this effort. [COM.14/0R.3, 449] Furthermore, if the
Agency could confirm that "there was no departure from planned
design or equipment, subsequent inspection procedures might wish
greater assurance," be simplified. [ibid.] In addition to estab-
lishing an important principle, this assertion served as an in-
ducement to those who were uncertain whether to support so early
an implementation of inspection procedures, but who also were
anxious to minimize Agency intrusion in facility operation and
thus might be encouraged to support provisions which held out some
promise of limiting Agency involvement.

The United States view on the potential benefits of safequards and
especially inspection during construction was shared by a number
of others including Canada which contended that "the opportunity
of access to more highly active parts of the plant...would enable
a knowledge of them to be gained that could not be acquired from
design plans" and which "together with the possibility of veri-
fying the instrumentation at the time of the installation, would
greatly simplify the task of applying safeguards during oper-
ation." [ibid., ¢54]

The principal arguments against inspection during construction
were its alleged impracticability (availability of inspectors,
costs) and the "unnecessary difficulty in building operations™
that it would cause [ibid., 9444, India] -- a claim made cn several
occasions but for which no evidence was ever adduced. Additi-
onally, the procedure of pre-operational inspection was seen as
introducing a logical contradiction in the sense that while it
could be applied to Agency projects to build facilities, it could
not be applied to existing facilities placed under safeguards as a
consequence of bilateral transfers or voluntary submissions.
These differences invited the conclusion that the most that could
!be said in seeking to define a Group consensus was that "inspec-

- jon during construction was considered not strictly necessary but
esirable where physically possible." [ibid., 457)
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Indeed, the system could not logically require inspection during
construction since the system had to be able to apply to existing
facilities, and the provisions finally incorporated in the Safe-
guards Document (INFCIRC/66, ¢4l, 51 and 52) reflect this reality.
The requirement that "the State shall submit progress reports on
the construction of a principal nuclear facility"” at the Agency's
request [COM.14/7, IIIA.4.5] was restructured to provide that "if
so provided in a safeguards agreement” the Agency may request
information "as to when particular stages in the construction of a
principal nuclear facility have been or are to be reached.
[INFCIRC/66, ¢41] Thus, what had been intended as mandatory was
rendered permissive only. The permissive language which was
drafted by the United States delegation in the spirit of
compromise and to facilitate achieving consensus, does not however
entirely preclude the Agency from acquiring whatever information
it deems necessary to fulfill its safequards responsibilities, for
it remains free to refuse to consummate a safeguards agreement ,
which it regards as defective or insufficient. Importantly, this
provision was incorporated over and against an earlier Soviet
proposal, supported by India, Japan, and the United Arab Republic
to delete any requirement at all for progress reports during
construction [COM.14/0R.24, ¢81-82] thereby demonstrating basic
support for the general concept.

{

Insofar as the pre-operational inspection of facilities was con-
cerned, this was treated in the context of initial inspections of
principal nuclear facilities to verify that construction was in
accordance with the design reviewed by the Agency. The initial
discussion at the level of general principles, reported earlier
had not resulted in a clear outcome, but left the issue in abey-
ance. When subsequently revisited in the context of the first
draft of the INFCIRC/66 document and after discussion of the role
of reports during construction, pre-operational inspection eli-~
cited limited commentary. The provision was harmonized with that
for reports by inclusion of the phrase "if so provided in a safe-
guards agreement," as soon as possible after the facility has come
under Agency safeguards" in the case of an already operating faci-
lity, and "before the facility starts to operate" in all other
cases. [INFCIRC/66, 451]

Provision also was included for reviewing and testing measuring
instruments related to safeguards data acquisition. This was the
feature of the original Safeguards Document that had most con-
cerned Japan and Switzerland, in particular the possibility that
such procedures might interfere with facility operations.
[COM.14/0R.3 p.43] Consistent with the general principle that
safeguards should entail a minimum of interference and not
constitute an undue burden, provision was made at the initiative
of the United Kingdom that instrument testing "shall not hamper or
delay the construction, commissioning or normal operation of the
facility." [INFCIRC/66, 452]
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Interpretation

By explicit provision in the Safeguards Document the Agency may
call upon a State to provide information with regard to construc-
tion progress of a principal nuclear facility. Although this is
predicated on the relevant safeguards agreement containing the
appropriate provision, there would seem to be little doubt but
that the Agency has the authority to make such a request even in
the absence of such a provision. As one of the steadfast oppon-
ents to its inclusion in the Safeguards Document noted, "If the
Inspector General were to write to an undertaking and ask how far
construction was advanced, no one would deny him the information."
This representative did not think “"that conclusions which were
obvious to every reasonable person should be written into the
document." [COM.14/0R.25, ¢21, Soviet Union] And, as a staunch
supporter of its inclusion asserted, the Agency *did not need an
agreement to 'request' anyone to do anything." [ibid., ¢54
Canada] 1In any event, as stated earlier, the Agency is free to
refuse to conclude a safeguards agreement that is deficient in
providing it whatever is necessary to the effective fulfillment of
its statutory responsibilities.

Pre-operational inspections of principal nuclear facilities, or in
the case of already operating facilities, initial inspections,
including review of operating characteristics and testing of mea-
suring instruments to ensure that construction was carried out in
accordance with design, also fall within the purview of Agency
safequards authority.

As in the case of progress during construction, implementation is
linked to provisions in the safequards agreement by virture of
which Agency safeguards come into effect. In this manner the
safeguards agreement defines the character of inspections, but
equally clear is the fact that even in the absence of such a pro-
vision the Agency could decline to accept safequarding respon-
sibility if it were unable to assure itself otherwise that it
could effectively apply safeguards. The optional form of pre-
sentation and the permissive nature of the provision do not dimin-
ish the statutory rights of the Agency.

4

4.3 Inspection Frequency [Paragraphs 57, 58]

Background and Issues

Although discussion of inspection'procedures generally evoked
little controversy, having adopted the provisions already recently
agreed upon in INFCIRC/26, adoption of the relevant provisions did
raise some questions of potential importance. INFCIRC/66 set
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forth the nature and scope of routine inspections and established
a schedule of inspection frequency based on annual usage or maxi-
mum potential production of specified nuclear materials also tak-
ing account, for purposes of actual implementation, of charac-
teristics of the inspected state's nuclear program. These pro-
visions were largely incorporated in the preliminary draft of the
revised Safeguards Document that eventually became INFCIRC/66.
The key questions involved the presentation and interpretation of
these provisions. The important related question of limiting
frequency of access ("access at all times") is treated separately
in the next section.

Analysis

INFCIRC/26, 465 calculated frequency of routine inspections on the
basis of annual usage or maximum potential production of special
fissionable material. The preliminary revision while retaining
the latter proposed to base inspections either on the fuel loading
or on the facility inventory in excess of fuel loading, whichever
was larger. The United States opposed this formulation contending
that for purposes of establishing the maximum number of routine
inspections "the total amount of material on the reactor site
should be taken into consideration just as the total amount of
produced fuel was in the case of other provisions. [COM.14/0R.27,
Y41] In consequence, the United States proposed that the relevant
sub-heading in the table specifying routine inspection frequencies
be modified to provide that facility inventory including loading
serve to define those frequencies. [COM.14/9, ¢15]

France concurred in the United States suggestion, noting that the
"Group must be careful to avoid a situation where a country could
limit the number of inspections at one facility simply by storing
the facility's excess fuel on the site of a different facility."
{ibid., 453] The issue was nevertheless seen as sufficiently
technically complex (i.e., the logic and technical basis for
treating inventory and annual output on the same basis given the
fluctuation of the former in contrast with the latter were
sufficiently unclear) as to result in the formation of a technical
sub-group which recommended against adoption of the United States
proposal. [COM.14/0R.28, 44] However the United States per-
sisted, and in slightly altered form resubmitted its proposal to
combine the two components. PFollowing a Secretariat statement
that it "could not conceive of any case in which the maintenance
of the existing separation of components...would be of any great
practical significance" [COM.15/0R.32, 7] the proposed amendment
was finally adopted.

The specification of the maximum frequency of routine inspections
only determined what could be done, not what the actual frequency

cf inspection might be. INFCIRC/26 464, provided that inspections
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would be kept to a minimum consistent with the effective appli-
cation of safeguards, but this left a wide berth for Agency flexi-
bility.

Views on the issue of inspection frequency differed. The United
States asserted that "the number of inspections should not be lim-
ited. The very concept of an unlimited number of discrete in-
spections that could be made at all times would lead to simpli-
fication of the inspection system and was in itself a deterrent."
[cOM.14/0R.11, 435] Japan, on the other hand, embraced a more
restrictive view that "in normal cases" four inspections a year
should be sufficient since inspections constituted only one ele-
ment of safeqguards which also involved records, reports, and de-
sign reviews. [COM.l14/0R.27, ¢56] This was consistent with an
earlier expressed Japanese view that in the matter of frequency of
routine reports, which was closely related to the frequency of
inspections, "quarterly reports were sufficient irrespective of
reactor power." [COM.14/0R.1l1, 420] Additionally, Japan em-
phasized the desirability of making extensive use of instrumen-
tation which would be calibrated by the inspectors and which,
together with a "small number of surprise inspections as well as
routine checks,” would permit achievement of high safeguards ef-
fectiveness. [ibid., §33]

In support of these views Japan urged incorporation in the revised
dccument of a provision in INFCIRC/26 to the effect that the act-
ual frequency of routine inspection would take into account
broader fuel cycle and programmatic considerations such as the
nature of material used or produced in the reactor and whether the
state in question possessed fuel reprocessing capacity. Despite
its uncertainty about whether the Agency would necessarily have
knowledge whether a particular state possessed a reprocessing
facility, the United States supported the Japanese suggestion on
the understanding that the Secretariat would bear that point in
mind in interpreting the provision. [COM.14/0OR.27, 59] The
Japanese suggestion was accepted by the Group leading to incor-
poration INFCIRC/66. Similarly, that document includes a general
principle that the number, duration, and intensity of inspections
(which elements were viewed by a numker of participants in the
discussions as trade-offs) would be kept to the minimum consistent
with effective implementation of safeguards, and that fewer than
the authorized number cf inspections could be carried out if the
Agency so decides. [INFCIRC/66, Y47]

Interpretation

For reactors, the maximum frequency of routine inspections is
determined by taking into consideration the totality of inventory
and in-reactor material; annual throughput; and maximum potential
annual production of special fissionable material, and using the
largest of these three numbers.

=N
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The actual frequency of reactor inspection takes a number of fac-
tors into consideration including the nature of the reactor, its
material, and, insofar as the Secretariat feels confident that it
can make such a judgment, whether the country in question pos-
sesses fuel reprocessing capacity.

More generally, the Agency maintains discretion with respect to
the number of inspections it is authorized to carry out that it
will actually conduct, and the number, duration, and intensity of
inspections will be consistent with what is minimally necessary to
implement effectivel?“TtS’EEfEQQgras responsibilities. "

4.4 Access At All Times [Paragraph 50]

Background and Issues

One of the most important issues to arise in the review of the
Safeguards Document involved defining the scope and intent of the
concept of "access at all times"™ which became operational in the
context of establishing the frequency of routine inspections of
safeguarded nuclear material. INFCIRC/26 which dealt only with
small reactors had provided for a maximum of 12 inspections a
year. ADD.l of that document, which extended Agency safeguards to
large reactor facilities, raised the upper limit of inspection
frequency to "access at all times", a concept which figured in the
Agency Statute (Article XII.A.6), but which never was given a
clear definition. The initial draft of INFCIRC/66 proposed that
when the Agency had access at all times it could assign one or
more inspectors to reside in the state in accordance with arrange-
ments made between the state and the Agency, and it specified the
basic rights of such inspectors as well as the Agency's respon-
sibility to keep the state informed of results of inspections.

At issue were such questions as: what relationship existed be-
tween "access to all times" and the notion of resident inspectors;
whether the concept of access at all times implied regqular in-
spections at specified intervals or inspections at irregular in-
tervals whenever the Agency's inspectors wanted it; and how to
deal with the question of notice when invoking the access at all
times provisions. More than any other issue, this one touched the
sensitive nerve of sovereignty and evoked the strongest and most
direct statements of the rights of sovereign states and the prin-
ciples of international law. Yet it was not so much the question
of basic principle that was at stake as the matter of implemen-
tation.
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Analysis

General agreement existed that there should be some correlation
between the type and power of a reactor and the number of inspec-
tions [COM.14/0R.4, 44 - Soviet Union, 48, - India, 49, - United
Kingdom, e.g.,]; that there existed a difference between "access
at all times" and resident inspectors [ibid., 420 - India, 21 -
South Africa, and 422 - Chairman's Summary e.g9.,]; and that there
was nothing inherently objectionable in the principle of access at
all times.

Japan took the lead in contending for a narrow construction of the
concept however. In the Japahese view "inspections in normal
cases should be carried out twice a year with advance notice and
one a year without advance notice." The Japanese Government felt
that this "satisfied the need for 'access at all times' under
normal circumstances" and that "the adoption of some such norm
would not prevent the Driector General from authorizing additional
inspections without advance notice if he considered that cir-
cumstances warranted such action." [ibid., ¢5]

Elaborating its position, Japan asserted that states would be
under no obligation to accept resident inspectors; that the Agency
could assign such inspectors only with the consent of the state
concerned; that "access at all times" was different from resident
inspection; and that such access could be amply assured by giving
to the Agency the right to carry out a certain number of routine
inspections without prior notice. [COM.14/0R.25, 484-87] From
the Japanese perspective, having agreed to the general principle
of 'access at all times,' "a country should be free to decide in
conjunction with the Agency on the most effective procedures to be
employed;" the practical arrangements should be the subject of a
joint state-Agency decision. [COM.14/0R.26, ¢9] In general,
these views were endorsed by a number of other countries including
India, United Arab Republic, and France although as will be noted
below, these countries did not fully share views on how to deal
with the issue.

The United States reflected a different perspective on these ques-
tions, one which started from the proposition that the number of
inspections should not be limited and that "the very concept of an
unlimited number of discrete inspections that could be made at all
times would lead to simplification of the inspection system and
was itself a deterrent." [COM.14/0R.11, 435] The United States
concurred in the Chairman's interpretation of the relevant safe-
guards provision that "when the Agency had the right of access to
a principle nuclear facility at all times its inspectors could be
entitled to enter the country and the facility at any time and
without advance notice. When the Agency felt it convenient to do
so, it would have the right to station its inspectors in the coun-
try concerned; details of how such resident inspectors should
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operate would be laid down in a special agreement between the
Agency and the state concerned." [COM.14/0R.26, 4]

For the United States and some others, resident inspection was a
means of implementing the principle of access at all times and
offered the prospect of a more simplified set of procedures. A~
dditionally, it saw nothing in the Inspectors Document (INFCIRC/39)
to "prevent an inspector from being assigned to a country and from
staying there as long as he needed to." [COM.14/0R.27, q6] This
interpretation was sharply contested by the Japanese represen-
tative who asserted that "the absence of such (negative) specific
provisions did not imply that the Agency had any positive right to
assign inspectors on that basis. The implied meaning of the docu-
ment was that the Agency did not have the right to assign a re-
sident inspector to a State unless that State agreed."” [COM.14/0R.26
110}

In an effort to sidestep the resident inspector issue France
suggested that it was essentially an organizational problem and
needn't be specifically referred to in the Safeguards Document.
What was essential was the general agreement on the fundamental
point that the Agency should have access to principal nuclear
facilities at all times. [ibid., §y11] While "acceptance of
resident inspectors in a particular case might be a practical
consequence of acceptance of that principle...it was a matter that
would have to be agreed upon between the Agency and the State in
question.® [ibid., ¢13]

India endorsed this view noting that it was "undesirable to
elevate the matter of resident inspectors which was...an
administrative issue, to the rank of a principle...." However it
was "convinced that, once the idea of access at all times was
accepted, countries would not have difficulty in working out
suitable practical procedures in consultation with the Agency.
[ibid., 417]

Asserting that "it went without saying that inspectors could not
be assigned to a country for long periods of time without the
consent of the country involved [{COM.14/0R.27, ¢ll1] the United
States proposed alternative language entailing the deletion of
specific reference to resident inspection "on the understanding
that the existing document relating to the Agency's inspectcrs did
not preciude the Agency from making long-term assignments of
inspectors to a State under agreed arrangements." [ibid., 412,
emphasis added]

Subject to relatively minor editorial revision the United States-
proposed language ultimately was adopted as the core of the
provision on access at all times but not before extended debate
stimailated by a United Arab Republic initiative to limit 'access at
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all times'without prior notice to situations in which the parties
to the safeguards agreement had so agreed [COM.14/0R.27, ¢15], and
a supporting Indian proposal that notice need not be given only
"if so provided in the safeguards agreement." [ibid., ¢17]

This posed more serious problems because it risked undermining a
basic principle of the safeguards system rather than involving a
matter of administrative detail.

The United Arab Republic affirmed acceptance of the principle that
there must be an effective safeguards system "and that in certain
cases inspectors must have the right of access at all times."
[COM.14/0R.30, 438] This was not, however, interpreted to mean
coming without giving notice. Rather, it was deemed essential
that the relevant paragraph in the Safeguards Document "should
contain recognition of the necessity of providing for a certain
minimum period of notice" [ibid., 445] which the United Arab
Republic representative believed should be 72 hours at a minimum.

Resolution of the issue came from a Netherlands proposal that the
actual procedure for implementing the principle of access without
notice woulid be dealt with in the safequards agreement itself.
This was seen as preserving the principle of access at all times
while introducing an element of flexibility enabling states to
take "their own administrative requlations into account when the

was formulated." [COM.14/0R.31, 423, Belgium] By avoiding
provision of a specific time limit or even the notion thereof, and
by not conditioning relevance of the provision on its explicit
inclusion in a safeguards agreement, the basic principle was
preserved.

Interpretation

The principle of 'access at all times' under specified circum-
stances is a basic principle of the safeguards system. When the
Agency has a right of 'access at all times' it means all times and
not just any time. The right is not one that can be used up.

This right is incorporated in safeguards agreements and it is not
expected that the Agency would negotiate an agreement not con-
taining such a right.

The administrative procedures required to effect implementation of
the principle are to be worked out between the Agency and the
state in question consistent with the purposes of the safeguards
system and the Agency's Safeguards Document.
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The provision that prior notice need not be given where the Agency
has a right of 'access at all times' is to be interpreted in this
light. However, the Agency is expected to utilize this right of
inspection without prior notice judiciously, that is to say only
in so far as doing so is necessary for the effective application
of safequards, and thus to avoid unnecessarily inconveniencing the
safegquarded state.
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III. SECTION BY SECTION REVIEW OF INFCIRC/66
INFCIRC/66 contains four parts:

1. General Considerations which deals with the purpose and
general principles of the document and agency safeguards
including agency obligations and principles of imple-
mentation;

2. Circumstances requiring safequards which establishes the
materials that are subject to safeguards as well as pro-
visions for exemption, suspension, and termination of
safeguards, including the manner of handling the transfer
of safeguarded material out of the jurisdiction in which
it is being safeguarded;

3. Safequards Procedures, both in general and with respect to
reactors and to materials outside principal nuclear faci-
lities, including records, reports, and inspections; and

4. Definitions of the document's key terms and concepts.

Part III of the report provides a paragraph by paragraph review
and analysis of (1), (2), and (3) above, with respect to INFCIRC/66.
The two annexes, subsequently developed, extend the system to
reprocessing facilities and to fabrication and conversion plants,
which are respectively identified as REV.l and REV.2, and are
treated separately in Part IV. REV.l and REV.2 fully incorporate
all of INFCIRC/66 [except those paragraphs which deal specifically
with reactors.]

1. General Considerations

Unlike the earlier Safeguards Document, INFCIRC/66 establishes in
an orderly and systematic manner its purposes and scope, the
strictures under which the agency is to carry out its safeguards
responsibilities, and certain principles of implementation. For
the most part the provisions included as general considerations
were responses to the concerns voiced by a number of the parti-
cipants including India, Brazil, Japan, and Switzerland that safe-
guards not hinder peaceful development of atomic energy or intrude
unduly on legitimate peaceful nuclear activities. From the United
States point of view such provisions did not derogate the ability
of the Agency to carry out its safequards responsibilities. The
rights and responsibilities the Agency was to have with respect

to any safeguards arrangement were set forth in Article XII.A of
the Statute and this was expressly recognized in paragraph 2 of
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INFCIRC/66. In addition as inscribed in paragraph 3 of the latter,
the principles and procedures set forth were to provide guidance
to the Board and other agency organs to determine what preovisions
to include in safeguards agreements. In the last analysis, how-
ever, it was up to the Board whether or not to accept a particular
safeqguards agreement.

The first eight paragraphs of INFCIRC/66/REV.2 establish the pur-
pose and scope of the document:

Paragraph l: This paragraph recites Article II of the Sta-
tute of the IAEA in which the Agency's two fundamental ob-
jectives - promotion of the peaceful uses of atomic energy,
and ensuring that in doing so it does not promote military
atomic purposes -- are established. The linkage between
peaceful and military technology in the second sentence was
retained at United States urging over the objection of the
Indian representative who regarded "explanations of why par-
ticular provisions had originally been adopted” as out of
place in the new Safegqguards Document. This difference of
view does not appear, however, to be of any substantive sig-
nificance. [See GOV/COM.14/0R.14, ¢2,3]

Paragraph 2: The second paragraph explicitly establishes the
purpose of the Safeguards Document to be to enable the Agency
to fulfill its statutory obligation. Articles III.A.5 and
XII.A are cited to establish the authority for such a system
in the first instance and, in the second, to identify the
basis and nature of Agency rights and responsibilities with
respect to its safeguards activities. 1In neither this nor
the previous paragraph (both of which were part of a single
paragraph in the initial draft) did any issues of substances
arise. Changes, to the extent they were introduced, related
only to clarification or ensuring consistency with IAEA sta-
tutory language.

Paragraph 3: Paragraph 3 is intended toc make clear what the
application of safequards would involve both in terms of
principles and manner of implementation and to underscore
that once an agreement entered into force the freedom of
action of the Secretariat was limited and that the safeguards
provision would have to be interpreted consistently with the
safeguards system. It thus has an informational purpose
designed to ensure that the parties to an agreement under-
stood the nature and scope of safeguards activities before
concluding an agreement.

Paragraph 4: An important issue at the time that the Statute
of the IAEA was negotiated was whether membership in the
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organization mandated the acceptance of safeguards. It was
then decided that membership did not automatically entail
safeguards and that they only came into play under explicit
circumstances and conditions which are set forth in Article
III.A.5. Paragraph 4 reflects a carryover of that orien-
tation in explicitly asserting that provisions of INFCIRC/66
only become legally binding upon entry into force of a safe-
guards agreement and then only to the extent that they are
incorporated therein.

Paragraph 5: In anticipation that many sections of the Safe-
guards Document would be incorporated into bilateral or mul-
tilateral agreements and that most cases would involve trans-
fers of bilateral safeguards to the Agency, the United States
recommended insertion of a provision that would facilitiate
such incorporation. Additionally, the United States urged
inclusion of a provision that the Agency would not assume
responsibility for administering safequards unless the prin-
ciples and procedures of such safeguards were essentially
consistent with those set forth in the Safeguards Document.
This underscores the fact that the Board of Governors has the
final decision on whether or not to approve a particular
safeguards agreement negotiated with the Agency and it fore-
warns parties not to anticipate less rigorous standards where
arrangements other than Agency projects were involved. At
the same time it admonishes the Secretariat to negotiate
agreements that meet the norms and criteria of the Safeguards
Document, and the Board to be vigilant in its review of a-
greements placed before it which entail acceptance by the
Agency of safeguards responsibilities.

Paragraph 6: Development of a revised Safeguards Document
raised the gquestion of how to treat safequards agreements
established under INFCIRC/26 and ADD.l. The purpose of para-
graph 6 is to affirm that the adoption of a revised safe-
guards system would not require the Agency to call for re-
vision of earlier agreements and to establish that while
existing agreements could be revised in light of the new
document they would continue to be administered in accordance
with the original provisions unless and until such revision
took place. While there was a general view that sventually
the new system would replace the then existing system, it
also was widely felt that it was up to the parties concerned
to change existing agreements, and not a function of the
Working Group. In addition the transfer of safeguards under
bilateral agreements had proven to be time-consuming and this
provision ensured continuity of agreements and their im-
plementation either during or in the absence of renegoti-
ations of existing agreements.
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Paragraph 7: While there was general consensus that all
phases of the fuel cycle should be controlled and that pro-
visions would have to be made for safequarding other prin-
cipal nuclear facilities than reactors, it also was agreed
that for purposes of the document under consideration
[INFCIRC/66] the focus should be on nuclear reactors. At the
same time it was believed that some clause was necessary to
the effect that specific provisions relating to facilities
other than reactors would be developed and incorporated in
the revised system as soon as they were required. [See
GOV/COM.14/0R.16, ¢41-54] Only South Africa opposed
ommission of specific reference to facilities other than
reactors in the Safequards Document itself. [ibid., 448 and
GOV/COM.14/0R.13, 437] This was consistent with the general
South African view that plutonium and other fissionable
materials should be the principal focus of the Agency's
safeguards system. [GOV/COM.l14/0R.2, ¢38] Paragraph 7
reflects the common agreement that the provisions of the
Safeguards Document would relate to reactors and that
additional provisions for other types of principal facilities
would be developed as necessary. REV.1 and REV.2 contain
such additional provisions for reprocessing, conversion, and
fabrication plants.

Paragraph 8: The original Safeguards Deccument [INFCIRC/26]
had provided for a review after 2 years "in light of the
actual experience gained by the Agency as well as of the
technological development which has taken place" (paragraph
5).

The initial draft of INFCIRC/66 contained a similar provision
but instead of designating a specific period in which such a
review should take place, left the issue open by referring
only to "periodic review." Japan, in particular, took strong
exception to this manner of dealing with the issue of timing
of the review and urged that "as experience would perhaps
prove some of the procedures specified...to be impracticable"
{GOVv/COM.14/0R.14, ¥%53] a first review should be carried out
in 2 or 3 years. thers, however, felt that any risk that
the Board was locking in procedures without an adeguate basis
of experience, particularly with large power reactors, could
be adequately dealt with in the framework of a provision for
"periodic review." Consensus formed arcund this position
leading to retention in the final document of the "periodic
review" language.
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Similar concerns were expressed with regard to REV.1 (re-
processing plant safeqguards) and REV.2 (conversion and fabri-
cation facilities) resulting in the use of more urgent and
time-specific provisions -- "Because of the possible need to
revise these procedures in the light of experience, they
shall be subject to review at any time and shall in any case
be reviewed after two years' experience of their application
has been gained." {[paragraph 1 of both Annexes to INFCIRC/66]

Revision of the Safeguards Document provided not only the oppor-
tunity to clarify and consolidate the earlier Document and its
extension to large power reactors but also an occasion for those
concerned about the possibility that safeguards might be imple-
mented in such a manner as to impede economic progress or nuclear
development to seek adoption of general principles that would
mitigate such risks. These concerns are reflected and dealt with
in paragraphs 9-14.

Admonitions regarding the importance of avoiding a situation
in which safequards impeded peaceful nuclear development were
frequent during the Working Group discussions and resurfaced
at the time the Board met to consider the Document submitted
to it for review and decision. The concern was not limited
to developing countries although India, Brazil, and the
United Arab Republic lost no opportunity to reiterate the
point, but also was expressed by newer advanced industrial
state entrants into the nuclear arena such as Japan and Swit-
zerland.

Paragraph 9: This paragraph, recalling the objectives of
Article II of the Agency Statute to promote peaceful uses of
atomic energy while seeking to ensure against abuses of its
assistance, underscores the general expectation that safe-~
guards are to be implemented in a manner designed to avoid
hampering economic or technological development. The in-
tention of this provision is to reassure states and to remind
the Secretariat on the pecint dealt with.

Paragraph 10: An important philosophical discussion emerged
over whether the procedures prescribed in the Document were
or should be consistent with prudent management practices.
The intention of this paragraph, as originally drafted, was
to assert that the experience gained in applying safeguards
had demonstrated that it had been unnecessary to invoke re-
guirements or procedures with respect to records or reports
beyond those already available in a well run establishment
and that safeguards procedures were consistent with prudent
management practices. The proposed wording, which was in-
formative rather than mandatory in character, stimulated
discussion of whether safeguards practices were or should be
consistent with prudent management.
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The United States view, not fully shared by many others, was
that "the procedures required for adequate safeguards were in
fact very similar to those demanded by prudent management"
and although not identical posed "no basic conflict" to one
another. {GOV/COM.14/0R.15, ¢30] The prevailing view, how-
ever, was that regardless of experience what was necessary
was language establishing what the standard should be and the
norm to which the Agency should be held. The formulation
finally adopted [at United States suggestion] established
that safeguards procedures shall be implemented in a manner
consistent with prudent management practices, thus passing no
judgment on the nature of the system, but establishing a
standard of conduct.

Paragraph 1ll: At the initiative of the United States a pro-
vision not contemplated in the initial draft of the proposed
revised Safequards Document was introduced to further assure
states regarding the implementation of safeguards. This
provision affirmed that only the Board of Governors itself,
and not the Secretariat or even the Director General can
request a state to stop the construction or operation of any
principal nuclear facility to which Agency safeguards pro-
cedures extend.

When introduced [GOV/COM.14/0R.15] this provision was accep-
ted virtually without any discussion. However, at a later
point the gquestion arose whether a Board decision to request
correction of construction or operation of a principal nu-
clear facility pursuant to this paragraph should require a
two-thirds majority of members present and voting. The issue
was not resolved in the Working Group which concluded that
only the Board could decide voting rules on particular is-
sues. [GOV.COM.14/0R.31] The Board in discussing this que-
stion [GOV/OR.357] decided not to specify the need for a
qualified majority, despite the evident concern of a number
of Governors. An important reason fcr this outcome was an
understanding concurred in by the United States that if such
a serious decision ever were to have to be taken, the pre-
sumption would be that a two-thirds majority would be neces-
sary. [ibid., especially ¢8 and 49 in which United States
and Indian views were expressed.

Paragraph 12: This paragraph contains the obligation for the
Agency to consult with states concerning application of the
provisions of the Safequards Document. The initial version
of the provision left it up to the Director General to con-
sult with a state if the Agency considered it necessary to do
so in the context of implementing safeguards. The final
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version, the substance of which was recommended by the United
States [GOV/COM.14/9, %10] made consultation mandatory. One
of the apparent concerns of some states was that appointment
of inspectors should be subject to appropriate consultations.
The inclusion of language supporting the view that imple-
mentation of safeguards, including by implication appointment
of inspectors, would as a matter of course entail consul-
tations helped to reinforce confidence and acceptability in
the Safeguards Document. {[For this c¢onclusion see Alan Mc-
Knight, Atomic Safequards, p. 100]

Paragraph 13: Article VII.F of the IAEA Statute imposes on
the Secretariat a number of obligations one of which relates
to non-disclosure of industrial or confidential information
coming to their attention in consequence of their official
duties. Both paragraphs 13 and 14 of the Safeguards Document
elaborate and reinforce the Statute in admonishing the Agency
to "take every precaution to protect commercial and indus-
trial secrets" (paragraph 13 ) and to "not publish or com-
municate...any information obtained by it in connection with
the implementation of safeguards" subject to certain speci-
fied exceptions. (paragraph 14)

Paragraph 13 does not, of course, totally foreclose dis-
closure of any information. What it does is to limit dis-
closure to the Director General and to such other members of
the staff as the Director General may authorize to have such
information. The clear implication is that in so far as
Secretariat members are concerned the basic test is the "need
to know" as determined by the Director General.

In the view of some countries the preferred formulation would
have been to make the Agency responsible for protecting all
commercial and industrial secrets. [See, e.g., Brazil,
GOV/COM.14/0R.15, 4701 This was rejected on the ground that
it was practically speaking impossible to hold the Agency
absolutely responsible for protecting all information or to
reguire it to ensure the protection of all commercial and
industrial secrets. The most that could reasonably be ex-
pected was to regquest the Agency to take all reasonable steps
to protect such secrets. .

Paragraph l4: This paragraph elaborates further the general
principle laid down in the preceding paragraph. On the one
hand, it ensures that relevant information can be made avail-
able to the Board to enable it to fulfill its safequards

-62-

CONFIDENTIAL



CONFIDENTIAL

ACZNC1069

responsibilities; on the other it allows for certain broader
publication of information with respect to lists of items
(equipment and materials) being safeguarded in particular
states if the Board so decides, and with respect to other
safeguards related information if the states directly con-
cerned agree. No discussion took place with regard to what
might be intended by "additional information" but presumably
it could include matters related to input information (such
as which facilities were being safeguarded or what amounts of
material were under safeguards), safequards experience (for
example aggregate results of Agency safequards activities)
and conclusions (such as an assessment of safeguards effi-
ciency or effectiveness). Clearly, if the specified con-
ditions are met (concerned states agree and the Board so
decides), a wide range of information could be published.

The preceding six paragraphs all emphasized the Agency's obli-
gations in the implementation of safeguards and responded to the
concerns expressed by a number of states that safeguards not ham-
per the peaceful development of atomic energy.

The tenor of the discussion in the Working Greoup and the Board
regarding the Safeguards Document strongly suggest that inclusion
of these provisions at the outset where they could serve as a
frame of reference for the prescribed principles and procedures
facilitated achieving agreement on the substance of the document
itself.

Finally, the section on General Considerations includes several
general principles the Agency is to follow in entering into and
implementing safequards agreements.

Paragraph 15: This paragraph reaffirms the basic principle
that implementation of safeguards depends on the existence of
a safeguards agreement and that such an agreement is neces-
sary whether the safeguards result form the conclusion of a
project agreement between the Agency and a state; frcm sub-
mission of a bilateral or multilateral arrangement: or from a
unilateral submission. It also makes clear that where mate-
rials, equipment, etc. are transferred under a bilateral or
multilateral arrangement they are to be governed by a safe-
guards agreement concluded between the state and the Agency.

Paragraph 16: Paragraph 16 lays down as a desired general
rule that safeguards on produced special fissionable material
should continue even after the expiration of a safeguards
agreement. This reflects the common agreement of the Working
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Group that pursuit of produced nuclear material through sub-
sequent generations was inherent to any safeqguards system.
[GOV/COM.14/0R.21, 437) It also responds to the Agency's
concern that in the absence of such a principle continuous
safeguarding of produced material could become a matter of
separate negotiation in respect to each safequards agreement,
thus complicating the Agency's task and creating the risk that
an uneven safeguards system would result. [ibid., ¢41]

Questions arose whether such a provision should be made a
categorical requirement or rather a stated general princpile.
The United States, despite its concern to "ensure that as-
sistance provided by the Agency could not be used to further
a military purpose simply because a safeguards agreement had
expired" [ibid., ¢45] nevertheless argued in favor of adop-
tion of a general principle rather than an operative pro-
vision on the ground that in the latter instance some states
might find it unfeasible to submit voluntarily to Agency
safeguards and that in consequence the opportunity to extend
Agency safequards even for a limited time could be lost. A
statement of preferred principle would leave the door open to
bilateral and unilateral submissions, many of which would
likely conform to the general principle and provide for con-
tinuation of safeguards, and at the same time the Agency
could ensure that the principle was incorporated in any pro-
ject agreement where the Agency had supplied material.

Although not mandatory, this statement of general principle
creates a strong presumptionAn favor of its inclusion in
safeguards agreements which'is reinforced by other provisions
of the Safeguards Document such as paragraph 19 which lays
down the circumstances requiring safeguards.

Paragraph 17: INFCIRC/26 paragraph 22 incorporated as a
general principle the provision that safeguards agreements
shouid take into account all pertinent circumstances. This
had been left out of the first draft of the revised Safe-
guards Document (INFCIRC/66) partly because it was speci-
fically linked to Agency assistance in INFCIRC/26 while the
revised Document was being drafted to embrace bilateral and
unilateral arrangements, and partly because it was regarded
as redundant. A number of participants, however, felt other-
wise and at the urging of South Africa and India the concept
underlying paragraph 22 of INFCIRC/26 was reintroduced and
incorporated in INFCIRC/66 as paragraph 17. [See GOV/COM.la/
OR.13, 429-36]
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Essentially paragraph 17 asserts that the form, scope, and
amount of assistance supplied, the character of the indi-~
vidual project, and the degree to which any provided assist-
ance could further any military purpose are to be considered
by the Board in determining the relevance of particular pro-
visions of the Safeguards Document to various types of mate-
rial and facilities. The safeguards agreement is to take
into account all pertinent circumstances at the time of its
conclusion.

While the records indicate relatively little further dis-
cussion of this provision, the then Inspector General of the
IAEA noted in a later analysis of Agency safegquards that the
paragraph revived the case-by-case concept which had earlier
been rejected as inappropriate to the objective of stand-
ardized safeguards, and that it could operate to disrupt the
stability of safeguarding arrangements. [See Alan McKnight,
Atomic Safeguards, p.103]

Paragraph 18. Thls paragraph, which was accepted without
comment, simply. affirms ;the .Agency' sﬁrlght“to ‘act “in: dc¢cord-
ance with the provisions of Article XII of the Statute in the
event of non-compliance.

2. Circumstances Requiring Safequards

The second part of INFCIRC/66 sets forth the circumstances under
which nuclear materials are to be subject to safeqguards. It also
establishes the conditions under which they may be exempted from
safeguards and under which safeguards may be suspended or ter-
minated, and it does so more comprehensively than did INFCIRC/26.
Provision for the transfer of safeguarded material out of the
jurisdiction in which safeguards are being applied also is dealt
with in this part.

Paragraphs 19 and 20: Paragraph 19 is one of the most im-
portant elements of the Safequards Document for it estab-
lishes the conditions under which safegquards are to be
brought into play, making clear that safeguards may be
invoked directly or derivatively. Paragraph 20 deals with a
particular aspect of paragraph 19, the issue of substantial
supply of a principal nuclear facility as it applies to the
invoking of safequards. As indicated in the Key Issues
section of the Report these were perhaps the most extensively
discussed and hotly debated provision of the Safeguards
Document and were not finalized until the Board met in
February, 1965 to consider the Report of the Working Group.
A more complete discussion will be found in Section II.1l
above,
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The two principal qguestions involved the application of safe-
guards when equipmeat rather than nuclear material was being
supplied, and the concept of substantial assistance, which
was introduced as a standard against which to determine whe-
ther nuclear material not supplied, but produced, processed,
or used in a principal nuclear facility should be subjected
to safeqguards - yes, in the case where substantial assistance
for the facility had been rendered; and presumably no in
other situations. The initial draft of paragraph 19 provided
that the supply of know how, design drawings, and financial
resources all could be determined by the Agency to constitute
substantial assistance. The final version, as appears in
INFCIRC/66, refers to substantial supply rather than sub-
stantial assistance as the criterion for invoking safeguards
where other than nuclear material supply is involved, and
leaves it to the Board to make the determination.

The United States from the beginning took the wview that it
was essential to maintain the principal that "if material or
equipment was of substantial assistance in making plutonium
it should be safeguarded”™ [GOV/COM.1l4/0R.9, 424]; that the
Agency had a "statutory responsibility to apply safegqguards in
any case where the end result of such assistance would be
production of fissionable material" [ibid., 438]; and that
the underlying principle was that "in providing assistance
for a project capable of producing weapons material, the
Agency must have an assurance that the non-nuclear material
garnished was not being used for any military purposes."
[4¥45] 1In accepting the Indian-sponsored amendment at the
Board of Governors to substitute the concept "substantially
supplied" for "substantially assisted" as the criterion to be
considered by the Board in decisions in applying safeguards
to nuclear material produced, processed, or used in a prin-
cipal nuclear facility made available by the Agency under a
project agreement, the United States stated that it "did not
regard acceptance of those amendments as in any way dero-
gative from the Agency's authority and responsibilities as
laid down in Article III.A.5 of the Statute." [GOV/0OR.357,
126

India, supported by other developing countries, contended
from the ocutset that it "would be wrong to extend safequards
to non-nuclear materials either under the concept of sub-
stantial assistance or otherwise" [GOV/COM.14/0R.9, 448];
that the supply of specialized equipment "should on no ac-
count involve the attachment or 'working' of safeguards in
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respect of whole facilities" [OR.10 ¢6]; and that "safeguards
should be a consequence of the supply of material, and not of
facilities alone." [OR.16, 424] It strongly opposed the
notion that know-how, design drawings, or financial involve-
ment constituted substantial assistance in any sense related
to safeguards, and that an attempt to apply safeguards to
equipment was impracticable and "would serve merely to add to
the discrimination against under-developed countries and
increase the distrust of the safeguards system as a whole....”
[OR.16, ¢27] 1India's view expressed in the Board meeting and
supported by the Governor from the United Arab Republic and
the Congo [GOV/OR.356, 434, 35, 55] was that any reference to
substantial assistance should be deleted. India made clear
that the suggested alternative language, "substantially
supplied," was intended to help achieve a compromise in light
of the strongly held views of certain other delegations that
the concept should be maintained. [GOV/OR.357, ¢23]

Thus, the application of safeguards by virtue of the sub-
stantial involvement of the Agency in a project agreement
even where the transfer of nuclear material is not involved,
remains intact. However, the basis for agreement on its
interpretation was laid in the discussions in the Working
Group and the Board. This may not be very meaningful, how-
ever, since the Safeguards Document, by consensus also leaves
final determination of what constitutes "substantial supply"
to the Board. Of relevance here is the fact that consensus
could not be achieved on an illustrative list of specialized
equipment and non-nuclear materials drawn up by the Secre-
tariat for discussion in the Working Group. [See GOV/COM.14/10
and GOV/COM.14/0R.17]

Paragraph 2l: This paragraph deals with the question of
general exemptions from safeguards, a matter that was
discussed extensively in the preparation of the first
Safeguards Document. While the basic rationale for exemptions
remained the same between INFCIRC/26 znd INFCIRC/66, there
were some differences,_ particularly with respect to guantities
of material to be exempted from safeguards.

INFCIRC/66 raised from 200 grams to 1 kilogram the amount of
special fissionable material that could be exempted from
safeguards. Based onthe experience gained over several years
of applying INFCIRC/26 and the expansion of nuclear programs,
the 200-gram limit was considered too low to cover all
scientific purposes, and the difference between 200 grams and
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1 kilogram was not judged to be significant in terms of
safequards. [COM.14/0R.19, ¢11] During the course of
discussing the exemption limit question it was emphasized
that the basic rationale for exemptions was not to secure
greater freedom for states, but to relieve the Agency from
unnecessary work in relation to amounts of nuclear material
not important from a safeguards point of view; that 1
kilogram was "an absolute limit beyond which safeguards
should in every case by applied," [OR.19, %l1]; and that "it
was never intended that the fuel or any part of the fuel in a
reactor should be exempt." [OR.19, 48]

Several countries, among them Finland, India, and the United
Arab Republic, urged introduction of a specific clause ex-
empting nuclear instruments from safequards. [OR.18, %59]
However, the Agency resisted this recommendation pointing
out that it could create difficulty since some nuclear in-
struments contained substantial quantities of fissionable
material [ibid., 490] and the matter was later dropped.

The United States supported raising the exemption limit for
special fissionable material to 1 kilogram, but found the
formula defining the equivalence of enriched uranium un-
satisfactory. [OR.18, 446] It subsequently introduced an
alternative formulation [COM.14/15] that had the effect of
limiting the amount of material subject to exemption at
different levels of enrichment, which was adopted for pur-
poses of calculating exemptions. An effort to extend the
formulation to determinations of the amount of enriched
material for which safequards might be suspended, however,
failed. [See INFCIRC/66, 24]

The United Kingdom subsequently introduced an amendment to
apply the "effective kilogram" formula (used for suspensicn
of safeguards in INFCIRC/66, ¥24), for exemptions as well
but withdrew it upon realizing that such a formulation would
weaken the effectiveness of safeguards by opening loopholes
in the system. [CR.27, 419, 20] The suspension formula
conforms more closely to the provisions of INFCIRC/26 while
the exemption formula involves a more strict definition for
enriched uranium. In neither case is the isotopic com-
position of plutonium regarded as a relevant consideration;
all plutonium is treated the same.
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India and Brazil questioned the need for treating thorium on
the same basis as depleted uranium, contending that the
production of special fissionable material from depleted
uranium would always be more significant than from thorium
[OR.19, 420] thereby justifying higher exemption limits for
thorium. India went so far as to assert that given the wide
availabilty of thorium and its use in a variety of non-
nuclear industries, it was questionable whether including it
in the safeguards system at all was necessary. [OR.19, ¢27]
This point was not, however, pursued.

Paragraph 22: Paragraph 22 deals with exemption of produced
or used nuclear material that would otherwise be subject to
safeguards with the principal question being the character
of the reactor in which such material were produced.

Japan urged increasing the exemption limit for a single
reactor from 3 MW to 6 MW (th) "in keeping with the general
tendency of easing controls and of encouraging wider use of
atomic energy." [OR.12, 43] The United States and the
United Kingdom objected that while it would be so uneconomic
to try to produce plutonium in 2 MW reactors that "that in
itself gave a certain assurance that such reactors would not
be used for military purposes [ibid., 6], a 6 MW reactor
might well be used for such purposes. Canada was concerned
that a 3 MW (th) reactor could produce a kilogram of pluto-
nium in as little as 1 year but the United States reiterated
its view that while this was true it was unlikely, on prac-
tical grounds, that anybody building a reactor for unauth-
orized purposes would limit its power to 3 MW (th) or re-
guest assistance from the Agency. [OR.19, 944]

The first draft of INFCIRC/66 contained a provision for the
exemption of produced nuclear material if it were a sample
or produced in a sample of nuclear material not otherwise
subject to safequards. The Soviet Unicn participant pointed
out that under the draft a country could add up to 10 tons
of natural uranium in the form of samples of fuel elements
of various types without being subject to any control; that
it could insert the samples, withdraw them, put in new ones
and repeat the whole process without any control. Accord-
ingly it was recommended either that fissionable materials
accumulating in such samples must not exceed the levels
giving rise to the application of safeqguards or that the
provision be omitted entirely. [OR.19, 453, 49] The United
States supported deleting the provision on the ground that
the l-kilogram exemption already agreed to would cover any
relevant situation. [OR.19, ¢50] This was the solution
followed.
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This paragraph thus makes it possible to exempt from safe-
guards some of the test reactors which contained highly
enriched fuel and therefore produced very small amounts of
plutonium. In the case of reactors operating at a power
exceeding 3 MW (th) but producing less than 100 grams of
plutonium a year the plutonium, not the reactor, would be
exempt from safeguards. In any event, where the fuel used
in a reactor was supplied by the Agency or otherwise sub-
mitted to safeguards, the proposed exemption in this section
would not apply. [See OR.19, 432, 34, 41]

Paragraph 23: This paragraph deals with the question of
reactors containing fuel only part of which is subject to
safeguards which may arise where a state's safeguards obli-
gation is partial or limited.

The main question addressed was whether to distinguish be-
tween partly safeguarded and partly unsafeguarded fuel, or
between safeguarded and non-safeguarded reactors. The lat-
ter alternative though simpler also meant contemplating a
level of produced material below which no control at all
would be contemplated and above which all material would be
subject to safeguards. Canada preferred that if any safe-
guarded material went into a non-safequarded reactor the
entire flow of fuel during the time safequarded material was
in it should be subject to safeguards. [OR.3, ¢30] The
United States agreed with the already embodied principle
that when the proportion of Agency-safegquarded material
exceeded a specified limit then all of the output of the
reactor should come under safeguards, but a proportional
rule was preferable to an absolute rule in terms of getting
more material under safeguards. [ibid., ¥34] Group con-
sensus formed around the original principle: if more than
0.3 ratio of safequarded to unsafeguarded fuel was in a
reactor, it all came under safeguards; if less than 0.3,
only a proportional part of the output came under safe-
guards.

Paragraphs 24 and 25: As noted in Section II.3.1 - 3.3
under Key Issues, there was considerable discussion of the
question of suspension of safeguards. Discussion here is
limited largely to a review of the issues discussed in
greater detail elsewhere in this Report.

The United Kingdom proposed an amendment which would have
permitted suspension of safeguards for up to 6 months on
material transferred for processing or repreocessing. The
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rationale for such suspension rested on the fact that in
some situations, including the United Kingdom, it was in-
tended to use the same plan§ for military and civil nuclear
material, and that it was not feasible to accept Agency
inspection on those plants without first segregating the two
types of material which would greatly increase the cost of
handling safeguarded material. gubstitution of an amount of
nuclear material "of at least equal value"™ t6 that being
subjected to §afeguards suspension as provided for in the
termination of safeguards provision of the safeguards Docu-
ment was regarded by the United Kingdom as unfeasible be-
cause "such substitution would impose a heavy burden on the
economic and technological development of the countries
concerned." [OR.19, para.67] For the United Kingdom, sus-
pension of safeguards in specified circumstances and for a
strictly limited pericd was the preferred means of handling
this problem.

The United States objected, successfully, that such an ap-
proach was unsatisfactory for it foreclosed the ability to
ascertain the amount of produced nuclear material actually
delivered and to be accounted for. [ibid., 470] Substi-
tution, however, since it would involve material not other-
wise subject to safeguards, would tend to ensure that no
substantial contribution could be made to unsafegquarde
material rrom ma ubject to safeqparas. W%lfe not a
complete solution to this problem, substitution nevertheless

reduced it to manageable proportions. This approach is
reflected in paragraph 25 of the Safeguards Document.

A second issue, raised by the Soviet Union, involved the
question of whether suspension of safeguards even with re-
spect to very limited quantities of material (e.g., one
effective kilogram of special fissionable material) should
be allowed when the transfer took place within a country
rather than from one jurisdiction to another. The Unitad
States supported the proposal that intra-state transfers be
deleted from the provision authorizing suspension of safe-
guards. ([OR.19, ¢75; QOR.23, 42,4] The rationale for in-
cluding intra-state transfers in the suspension provisions
originally had been the perceived illogic of permitting
suspension where material was sent abroad for processing but
denying similar provisions for movements for the same pur-
pose within a state. [OR.19, ¢74]
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The United Kingdom pointed out that adoption of such an
amendment might make some countries reluctant voluntarily to
place facilities under Agency safeguards thus diminishing
the potential reach of the system, an argument raised on
several occasions by the United States for not imposing so
rigorous a system as to deter potential participants. Addi-
tionally, the United Kingdom pointed out that any transfers
involving suspension of safequards required an arrangement
or agreement approved by the Agency thus reducing the risk
that material would be diverted for military purposes.
lOR.23, ¥5] 1India noted that "it was obvious that the
Agency would not approve the transfer of even small amounts
of material if it considered it inappropriate to do" thus
confirming the non-mandatory nature of such suspensions.
[OR.23, 48] In any event, the question of whether or not to
permit intra-state transfers involving suspension was
brought to a vote, one of the only occasions upon which such
a procedure was invoked. The outcome was to retain the

pnov&sion\fggﬁi%igggiigg_;f safeguards in ¢aEes _of transfers
"within the State concerned.™ " The United States, Soviet ~
Union, Canada, Brazil, and Romania dissented. [OR.23, §22]

The final question of significance to arise with respect to
suspension of safeguards involved the formula to be employed
in calculating the amount of material that could be subject
to suspension, in particular the calculation for uranium at
different levels of enrichment. The United States argued
that the same formula should apply to suspension that ap-
plied to exemption and that the effective kilogram formula
being proposed for cases of suspension would result in
higher limits for suspending safeguards from special
fissionable material which under certain circumstances could
result in the uncontrolled production of approximately 80
kilograms of plutonium yearly. [OR. 29, 425] 1India on the
other hand contended that the "technical sub-group had a-
greed that suspension was different from exemption" and that
there was "no need for removing flexibility with regard to
suspension." [ibid., 424] The United States ultimately
acquiesced in the retention of the more liberal formula but
in so doing emphasized the importance of the permissiye
character of the provision and the requiremen%zg%ziggicy
assessment of the purpose involved in implementing sus
pension of safeguards. [OR. 31, 42}
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Rejection of the United Kingdom effort to achieve agreement
on suspending safeguards on material transferred to a third
state for purposes of reprocessing led to an effort to find
a means of accommedating the problem involved. The United

States considered that the problem "could besg be solved by
substitution at the time of reprocessing". ([JOR.22, §3]) The

United Kingdom endeavored to negotiate a reduction IH time

for suspension of safequards from 6 to 3 months but this was

rejected by others. Nevertheless, as the Chairman observed,

lways be pared to terminate the safe-
o i bbbttt 1

guards o .
uard

This raised the question of the time of substitution.
Canada contended that "the only possible course was to lay
down that substitution must take place before safequards
were suspended or términated wiEh Tegard to the material
GFiginally Supplied; in other words, there must be an over-

lap™ [ibid., ¢428] while the United Kingdom pressed for a
formulation that left flexibility by providing for sub-
stitution at "a time to be agreed". A draft allowing for
substitution "at a specified time” was put forth [OR.23,
4.6] with the support of the United States and the acqui~
escence of Canada but rejected by the United Arab Republic
[ibid., 419] which reserved its position on the entire issue
of safeguards suspension.

Subsequently, South Africa, contending that "it was neces-
sary to exert the strictest control at the processing stage"
Iater concurred with the United Arab Republid [OR.ZY9, {33
34], joined by Brazil. [ibid., 438]

The matter was finally resolved at the Board with the United
Kingdom acquiescing in the conclusions that substitution
would take place simultaneously rather than "at a specified
time" but also with plutonium and highly enriched uranium
being interchangeable with the agreement of the Agency.
[GOV/OR.BS&, 164~-65]

Paragraph 26: Issues regarding termination of safeguards
generally were viewed as of equal importance to issues in
volving the invoking of safeguards in the first instance and
were, as a rule, equally complex.

The United States submitted two amendments each of which was
adopted. One provided that if material that was supplied
and irradiated was returned to the original supplier only
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after any produced plutonium had been separated from it, it
would be considered unimproved material and no longer sub-
ject to safeguards. The other provided that material which
became subject to safeguards only as a consequence of having
been used in a principal nuclear facility in which special
fissionable material was produced would be relieved of safe-
guards once any produced special fissionable material had
been separated. The two amendments were intended to ensure
that safeguards on the residual material in these cases
would be terminated in the circumstances specified. It also
reaffirmed by implication that Agency safeguards would con-
tinue to apply to produced nuclear material at all stages.
With respect to the first amendment the United States as-
serted that if material that was irradiated was sent to a
third country for reprocessing "there could be no question
of safeguards being terminated either with regard to the
produced material or to the residual material. Safeguards
only could be terminated with regard to residual material
when the latter was returned to the state that had origi-
nally supplied it." [OR.20, ¢l1]

A second question arose with regard to situations in which
substitution of material toock place. The first draft of the

clear material determined by the Agency to be of at least
equal value to that with respect to which safeguards are to
be terminated." The provision itself was based on paragraph
39 of INFCIRC/26 which was intended to deal only with trans-
fers for processing, reprocessing, or testing. In the re-
vised document, however, termination itself and not just
suspension was being addressed. The Soviet Union proposed a

formulation that any substituted material be "gﬁ_gg%ﬁgggg
enrichment ggg=gf at_least e%ual fissile value"” to e ori-
ginal material. [OR.20, ¢ e Unite ¥E€s stated that
if substitution were to occur the material substituted and
the material replaced should be "Qf the same element"”

Libid., %39], the essential point being that states should
not be able tqrgg:u;rezEagexlaf“8?“%516ﬁ=?H€75m5ﬂ?f53 Snonrt

z »
revised Safeguards Document referred to "an amount of nu- l(

supply in eXchgnge ToOTr material QL ey -Had. an EX-
g€8F. [1bid., {75] France and the d Thgaom T2 s

should be possible to replace one element by another if the
equivalence was there and France stated that in its view it
went beyond the objective that agency safeguards were in-
tended to achieve if "a country be required to provide not
only plutonium but even uranium of comparatively low en-
richment as a substitute...." |OR.21, ¢23]-Tndia [OR.21,

~T4=
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$16] supported by the United States [ibid., 417] recommended
that it be stipultated that substitute material must come
from material not otherwise subject to safeguaxds, and the
United States urged that this be reinforced with a require-

ment that it be “of—the sumeé type and of similar or higher
concentration or enrichment." A middle ground was struck

between the United States and French/United Kingdom posi-

tions noted above in allowing that plutonium could be sub-
stituted for uranium where the level of enrichment is 5

percent or less subject to Agency agreement.

One condition stipulated for termination in the draft re-~
vised Safeguards Document was that the safequards agreement
pursuant to which material had been submitted to Agency
safeguards had expired except with respect to special fis-
sionable material. This issue was discussed earlier with
regard to INFPCIRC/66, paragraph 16 which contains a desired
general principle for continued safeguards on any produced
nuclear material. INFCIRC/66, paragraph 26(f) nevertheless
provides for termination of safeguards if the conditions
specified in the safeguards agreement no longer apply by
virtue of expiration of the agreement or otherwise. The
United States had been prepared to accept omission of this
provision on the understanding that omission would be with-
out prejudice to the principle that just because an agree-
ment expired Agency assistance could not be used to further
any military purpose. [OR.21, 445] The final document
nevertheless made appropriate provision in response to the
view of some that some guidance was necessary for dealing
with safeguards in the context of an expired safeguards
agreement.

Paragraph 27: This paragraph deals with the termination of
safeguards on safeguarded source material which is used for
non-nuclear purposes. It evoked little comment.

At the recommendation of the Indian delegate it was agreed
to delete a requirement that the state agree with the Agency
on accounting procedures for such material because of the
difficulties inherent in accounting where materials were
used in ceramics and alloys. [OR.27, $94-97]

The Chairman, responding to a question from the Australian

delegate on how the Agency could be empowered in the first
instance to continue to apply safeguards to source material
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used for non-nuclear purposes, asserted that if a state
decided to use such materials for non-nuclear purposes,
safeguards might continue to be applied because the material
might remain in a form which could be used for nuclear pur-
poses; termination would take place once that was no longer
possible." [ibid., 93]

Paragraph 28: INFCIRC/26, paragraph 39 contained provisions
relating to the transfer of safeguarded items out of a
state.

These were regarded by the Working Group as incomplete and -
not entirely satisfactory. Aamong other things, the Agency
could not maintain control over materials shipped to a state
with which it had no safeguards agreement. The questions
raised in regard to transfers overlapped to some extent the
gquestion of suspension of safeguards discussed in paragraphs
24 and 25. The Working Group in its initial review of the
transfer question appeared to conclude that "if material was
transferred from one country to another, either that mate-
rial should have Agency safequards applied to it, or should
be replaced by substitute material. The amount to be sub-
stituted should be described in simple, practical terms....
The revised regulations should also make clear the need for
agreement between the Agency and the State concerned on the
composition of the substitute material." [OR.6, 459]

\
The draft revised document, which is largely reflected in
INFCIRC/66 paragraph 28 evoked only one issue of importance.
The United States sought confirmation that the provision for
the application of other than Agency safequards in the case
of a transfer from a state where Agency safeqguards are being
applied could not apply to material safeguarded under Agency
projects. In the United States view "materials safeguarded
in connection with Agency projects should be subjected only
to Agency safequards. Material voluntarily and directly
subjected to Agency safeguards could, on the other hand, be
withdrawn and put under some other safeguards." [OR.26,
§70] The Soviet Union and Canada concurred in this inter-
pretation. The language was amended accordingly.

The Chairman noted that the idea embodied in the above pro-
vision was "not entirely consistent with the basic prin-

ciples of the Agency's safequards, and that the Agency, once
having applied safeguards, ought logically to continue to do
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so" |OR.27, 48] but that it was a compromise which many
felt was necessary "if the Agency's system was to be ac-
cepted at all by parties to bilateral arrangements."
{ibid. |

A certain ambiquity remained with respect to the provisions
of this paragraph in so far as other safeguards systems were
concerned. This was finally clarified by an Agency state-
ment that with respect to material provided by the Agency
itself "the Agency would have no power to allow the material
to be transferred unless its safeguards continued. However,
in a...case where States had voluntarily placed material
under Agency control the Agency could permit transfer to,
for example, a reprocessing facility that was subject to
adequate safeguards consistent with those of the Agency."
|OR.31, 453] This put the issue at rest for the Working
Group.

3. Safeguards Procedures

Part three of the Safeguards Document contains the procedures for
applying safeguards, including records, reports, inspection, and
related matters. As reported in the Key Issues section, es-
pecially II. 4, there were several important questions raised
regarding safeguards procedures, but overall relatively few is~
sues arose and only 6 of the 32 working sessions altogether were
devoted to procedures matters.

Paragraph 29: This paragraph stipulates a general principle
with respect to the implementation of safeguards procedures.

In response to a question by the South African delegate, it
was explained that the term "relevant" as used in the state-
ment that safeguards procedures "shall be followed as far as
relevant" meant that in a given case "only such of the
listed procedures would be followed as were appropriate to
the situation." |[OR.23, 9Y42] This was also responsive to
an Indian concern expressed at the outset of the discussions
on the revised Safequards Document that the Working Group's
purpose was to establish a framework and that identical
procedures ought not be applicable in all cases. 1India felt
it was important to give recognition to this fact. [OR.3,
131
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The paragraph also provides that the relevant procedures
extend to facilities which contain or will contain safe-
guarded nuclear materials thus clarifying the situation with
regard to principal nuclear facilities supplied by the a-
gency or directly submitted to safeguards, despite the focus
on nuclear material.

Paragraphs 30-32: The question of design review as a safe-
guards procedures was discussed in detail as a Key Issue as
described in IX.4.1 above.

The Chairman explained at the outset that the general idea
was to provide the Secretariat with all relevant information
about a particular facility "including detailed plans when
the Agency was asked to safeguard that facility" as provided
in Article XII.A.l of the Statute. The question was "how
much it was necessary to know of the detailed designs of
nuclear facilities in order to work out an effective and
practical system of safeguards for them." [OR. 3, 15, 16]

Discussion centered on the meaning of the term "approval".
Romania contended that while the Agency was entitled to know
the designs it was not entitled to approve them. [ibid.,
417] India agreed that the work "approval" was wrong. If
the Agency felt that a design would not permit effective
safeguards, it could decline safequards responsibility or
recommend alterations to make acceptance possible. [ibid.,
122] In any event, "the main purpose should be to ascertain
that a facility was so designed as to permit effective ap-
plication of safeguards," a point in which the United King-
dom concurred. The United States "welcomed the general
agreement that in the present context the word 'approval'
really meant 'decision' as to whether safeguards could be
effectively applied to a project.” [ibid., 28]

The United States also distinguished between Agency projects
and voluntary submissions asserting that in the first case
the Agency would have not only to approve the design but
also to inquire into the real purpose before sponsoring it
while voluntary submission would focus attention on whether
safequards could be effectively applied. Of course, once
having accepted responsibility the Agency "would ensure that
the use made of the reactor was consistent with that ori-
ginally announced." {ibid.|
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Canada preferred a stricter rule which would require actual
approval and involve disapproval where the design of the
reactor suggested that it could be used for purposes other
than was claimed, [ibid., ¢429] while Brazil argued for a
more liberal standard by substituting "acceptance" for "ap-
proval." |[ibid., ¢31]

Further discussion revealed some confusion as to whether the
criterion for approval should be whether a facility could
serve a military purpose or whether it could be effectively
safeguarded. The Working Group concluded that while the
primary objective as far as the Agency Statute was concerned
was to ensure, by examining the design, that a facility
would not further any military purposes, the primary ob-
jective of the Safeguards Document was to ensure the ef-
fective application of safeguards, an approach which ob-
viated the need to distinguish between Agency and non-Agency
projects. The Safeguards Document language accords with
this view.

Japan expressed concern that a time limit should be set for
the Agency to approve designs, recommending a 2-week limit
[OR.3, 9423], a view concurred in by Switzerland [OR.24, ¢12]
and Australia |ibid., ¢14] although with different time-
frames being recommended in each case. Others including the
Netherlands and the United States [ibid., 416, 29] did not
agree there was a need to stipulate a time limit, and the
Agency |ibid., 420] also resisted the idea of being so
bound. A consensus formed around the notion of Agency
review as quickly as possible following receipt of the
minimum amount of information necessary to perform its task,
and around draft language orally proposed by the United
States. [OR.24, 437] This language appears in INFCIRC/66,
paragraph 32. Importantly, India noted that if the Agency
did not receive the relevant information to pass judgement
it could always ask for additional data thus confirming that
the state would have to provide adequate information to
enable the Agency to ascertain whether safeguards could be
effectively applied and making timeliness of Agency response
a function of state cooperation.

Paragraphs 33-36: These paragraphs stipulate the scope and
nature of state responsibility in maintaining records of
safeguarded nuclear material and facilities producing, proc-
essing, or using such materials. They are substantively
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similar to provisions contained in INFCIRC/26, paragraphs 44
through 46, and they attracted relatively little comment in
the Working Group. Two questions, however, did arise.

India asserted that the revised safeguards system should be
concerned mainly with safeguarded nuclear materials and
consequently recommended that the provision for general
obligation on records should refer to the keeping of records
relating to the use and production of all safequarded nu-
clear materials rather than specifying both such materials
and principal nuclear facilities. |[OR. 24, 439, 41] The
Agency on the other hand viewed the language of the relevant
paragraph | INFCIRC/66, {33] as setting out the general re-
guirement for records maintenance and facilitating their
organization by specifying that in the case of nuclear mate-
rials in facilities, the record should entail "both those
concerning the accounts for the materials and those on the
operation of the facility." |[|ibid., ¢40] The initial draft
language proposed by the Secretariat was maintained.

An issue arose over whether Agency inspectors not cnly had
the right of access to records but to secure thcse records
as well. Canada maintained that they did and that the Safe-
guards Document should give the Agency the right to obtain
copies of records rather than simply requiring that all
records shall be retained for at least 2 years. [OR. 29,
¥53} Japan supported by India contested the right of the
Agency to get records pointing out that it "would be sup-
plied with reports in accordance with the safequards sy-
stem." |ibid., 454] The Chairman agreed that under the
existing safeguards system the Agency was not entitled to
ask that records be transmitted to it; only reports need to
be submitted [ibid., 455] and the United States confined
itself to the observation that reports would include some
records "and what those records were to be could be settled
by mutual agreement.” [ibid., ¥57] The Agency felt it was
premature to ask the Secretariat to take a stand and saw "no
obligation on the part of States to transmit any records to
the Agency, but...hoped it would be possible for the Agency
to obtain copies of records if and when it required them."
[ibid., 461] The matter was left at that.

Paragraph 37: The general requirements for reports that are
to be submitted by the state to the Agency are set forth in
paragraph 37. As in the case of records, the system used is
to be agreed petween the state and the Agency on the basis
of proposals submitted by the state.

-80~
CONFIDENTIAL



CONFIDENTIAL

AC2NC109

Discussion focussed on the problem of accounting for mate-
rials on which safeguards had been terminated or suspended.
Brazil noted that neither in the case of reports or records
was there any provision for accounting for materials on
which safeguards had been suspended or terminated. [OR. 24,
4§48} The Chairman pointed out that the concept of nominal
safeguards had earlier been dropped and that it had been
agreed that "exemption would relieve the Agency of all fur-
ther responsibility for the administration of safeguards
with regard to the material concerned and so would sus-
pension, though of course only temporarily." [ibid., €49]
The Agency, speaking through the Inspector-General, asserted
that in the case of suspension, states would have to main-
tain records regarding such material so that the Agency
could verify that the material returned to safeguards was
the same as that on which safequards had been suspended.
[ibid., ¢52] The United States, anxious not to reopen the
matter of suspension, agreed that it might be convenient if
such records were kept during suspension but felt it would
be up to the state, not the Agency, to do so. [ibid., ¢55]

India suggested revising the language to focus on nuclear
materials only. |ibid., 456] The United States did not
object to language emphasizing that the main purpcse was to
safeguard materials but was concerned that such a change
might not cover operating records of facilities which was
one of the simplest reports required, and it felt that if
any change were made "the paragraph should still make it
clear that a lot of reports would be necessary." [ibid.,
§64) Canada argued that either full access to all records
should be allowed or reports should be comprehensive and in
full detail. Canada's preference was for free access to all
records, a policy that had been embodied in the Canadian-
Indian bilateral agreement. Since the safeguards system was
not following the same principle, "the only alternative was
to ensure very full reports.” [ibid., ¢61]

In any event, the language of paragraph 37 as it appeared in
the initial draft of the revised Safequards Document re-
mained largely intact in INFCIRC/66.

Paragraph 38: This paragraph which deals with working lan-
guages as they relate to reports was not discussed at all.

Paragraph 39: The United Kingdom offered an amendment,
adopted in INFCIRC/66, paragraph 39, which clarified the
basis upon which the records and reports in question should
be based.
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Romania, supported by Switzerland, Australia, and India

[OR.24, ¢71-73, 76] was concerned about the extent of in-
formation that might be called for in routine reports and
proposed adding the words "in so far as this is necessary

for the application of safeguards." The United States was
opposed, stating that "the nature of the reports would be
discussed beforehand by the parties concerned" [ibid., ¢74]

and the Chairman confirmed that it was "not intended that
the reports should be highly detailed." [ibid., €75} It
also was pointed out by the Agency that the paragraph in
question stipulated that "the State and the Agency shall
agree on a system of reports...." thus making clear that the
concerns reflected in the proposed amendment were not well
founded. The Working Group concluded that it was unnecessary
to add the proposed amendment.

Paragraph 40: This paragraph which deals with the timing of
the first routine report elicited only one question. Japan
inquired as to whether the provision that a report would be
submitted as soon as "the principal nuclear facility to
which it relates is in a condition to operate" meant that a
report had to be submitted before criticality was reached.
The Chairman asserted that "in general, the phrase (in a
condition to operate) should be taken as meaning as soon as
construction was virtually complete and the facility was
capable of operation." 1If on the other hand the question of
criticality arose, the report would already have been due as
soon as there is any safequarded nuclear material to be
accounted for. |OR.24, 479, 80]

Paragraph 41: The issue of progress reports on the con-
struction of peaceful nuclear facilities, described in the
Key Issues section, II. IV. 2, generated considerable dis-
cussion. The considerations enumerated in the Key Issues
treatment are not repeated here.

INFCIRC/66, paragraph 41 differs noticeably from the draft
paragraph discussed in the Working Group in so far as both
its nature (more optional than mandatcry in presentation)
and the scope of anticipated information are concerned. In
particular, the draft provision called for up to four re-
ports a year during construction including forecasts of work
to be accomplished between reports.

The Soviet representative, supported by iIndia, Japan, Bra-

zil, Poland, Romania, and the United Arab Republic, called
for deletion of the paragraph in question {[OR.24, 481,82 and
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OR.25, %4,6,11,13} primarily on the grounds that it threat-
ened to hamper economic and technological development, would
be an obstacle to technical operations, and would contribute
nothing from a safeguards point of view. [OR.25, 47] Ad-
ditionally, the requirement |INFCIRC/66, $40(b)] to file a
routine report as soon as a principal nuclear facility is in
condition to operate could, in the Soviet view, serve to
notify the Agency that construction had been completed.
{ibid., 48] Finally, the Soviet member asked where the
Agency would find adequate inspectors and the resources to
pay them if inspections were to be required while construc-
tion was going on. [ibid., (9]

The Chairman objected that it already had been agreed in
earlier meetings of the Working Group that a provision along
the lines of the one being discussed should be included in
the revised Safeguards Document, among other reasons because
the submission of reports during construction "would sim-
plify the scheduling of inspections and in some cases reduce
the number of inspections that could subseguently have to be
made." [OR.24, 483 and OR.25, ¢3] He felt that the Group
accordingly should limit its discussion to whether any modi-
fication of language was required.

The United States favored retaining the provision as draft-
ed. |OR.24, 4Y84] Belgium and Canada concurred. [OR.25,
26, 28) In the view of the United States, rather than
increasing the burden on the Agency, the provision in ques-
tion "might well have the contrary effect because the Agency
would be aware ahead of time of specific requirements. As
to the reports the Agency might request the States to sub-
mit...they would probably involve only a slight modification
of the routine reports which were essential anyhow if a
construction project was to run in a well-organized manner."
IOR.25, 4Y18] While agreeing with the Inspector-General's
point that the provision in question was particularly val-
uable in 1ts applicability to other principal facilities
than r=actors, such as chemical reprocessing plants, [ibid.,
414 ] the United States felt the paragraph was justified in
terms oI reactors themselves quite aside of its eventual
applicability to other principal nuclear facilities.

[ibid., ¢18]

South Africa regarded the provision to be a useful one in
terms of helping to bring facilities more rapidly intc oper-
aticn and favored its retention. Supported by Australia
(which also emphasized that reports and not inspectors were
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involved, contrary to what was suggested by the Soviet re-
presentative) and the Netherlands, [ibid., ¢23, 25] South
Africa recommencded introductory language having the effect
of making the paragraph optional. [ibid., ¢10] The United
States volunteered to undertake to redratft the paragraph in
consultation with others and shortly thereafter a new draft,
optional in tone, was presented and accepted. At the urging
of India, the heading was changed to "progress in construc-
tion." Canada, while endorsing the result, objected that
"the Agency did not need an agreement to 'request' anyone to
do anything." [OR.25, (54]

Paragraphs 42-43: Special reports were designed to cover
unusual occurrences or major changes in planned programs and
one of the questions placed before the Working Group was
whether their requirements should be maintained. Provisions
in INFCIRC/26, paragraphs 51 and 52 dealing with special
reports had, in practice, given rise to some difficulties
especially where advance notifications of actions were in-
volved, and the Agency itself was anxious to clarify the
procedures.

The Chairman was of the view that "as a matter of principle
no advance reporting should be required in respect of acticns
where later reporting could offer the same security in so
far as safeguards were concerned." [OR.ll, 49] The United
States resisted the notion that the reporting requirement
implicitly entailed the need to obtain prior Agency consent
for making changes in planned programs. Rather, "the sort

of major change that might be reported in advance was where
an indicated stoppage for refuelling and maintenance pur-
poses was cut short, so that the inspecting authority might
arrange to be present at the time operations were restarted."
libid., 410] The YUnited Kingdom thought the difficulty
might be in the mandatory form of the wording and the Chair-
man, sensitive to the desirability cof {fulfilling the minimum
interference principle, stated that an attempt would be made
to formulate more lenient provisions in the revised Docu-
ment. libid., 415}

The revised Safeguards Document recast the basic principle
of official reports in less rigorous language than appeared
in INFCIRC/26. Several guestions of interpretation never-
theiess were raised in the Working Group.
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The United Kingdom recommended that special reports be re-
quired only if it is confirmed that safeguarded nuclear
material is lost or unaccounted for rather than if it only
appears that such is the case. [OR.25, {34] The Agency
opposed this on the ground that it might take a year to
confirm an apparent loss [ibid., 435] as did the United
States which noted that some of the most serious losses in
the United States had not been confirmed and that confir-
mation was not an appropriate criterion "in deciding whether
a State should report to the Agency if an unusual incident
occurred." {ibid., ¢36] A subsequent United Kingdom sug-
gestion to use the words "if it appears that" was adopted
and incorporated in INFCIRC/66, $42(b).

India urged confining reference to "nuclear material®™ and
deleting any reference to "principal nuclear facility."
{ibid., 438] The United States disagreed stating that if
the Agency had provided a reactor or substantial assistance
to a reactor it should be informed of any loss even if the
reactor contained no material. [ibid., 439] And the Agency
asserted the need to know if a reactor containing safe-
guarded material ceased operating so that appropriate admin-
istrative arrangements, including timing of inspectors'
visits, could be worked out. [ibid., Y44] However, the
Agency felt that requiring a report within 48 hours was
unnecessary and it recommended that such reports be sub-
mitted "without delays.”

The United Kingdom also questioned the meaning of "transfer
not requiring special approval” that the state had to re-
port. |OR.25, 449 and GOV/COM.14/9/add.1, 421] The Agency
drew up a list of cases in which the Agency's special ap-
proval of transfers would be required including transfers
leading to a suspension of safegrards, transfers involving a
SQQEEiFution of nuclear material leading_ to termination of
safeguards,—and 6thérs. [GOV/COM.l4/17] However, the
Working Group concluded it was rot desirable to specify the
cases in the Safeguards Document itself, and it was agreed
that the list would be forewarded to the Board for infor-
mation under cover of the Group's final report. [OR.28, ¢5]
Japan's disinclination to retaining the concept of "advance
approval" led to adoption of a United Kingdom recommendation
that "not requiring advance notification" be substituted for
"not requiring special approval" thereby avoiding the risk
of misinterpretation of intent of the paragraph. |ibid.,
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47, 8] This corresponded with the earlier reported United
States view that no permission was required for making
changes in planned programs. [OR.3, 410}

Paragraph 44. At Romania's suggestion, and without any
discussion, the provisions that states shall submit
amplification and clarification of reports was qualified by
the words "in so far as this is necessary for the application
of safeguards."

Paragraphs 45-48: These four paragraphs set forth the
general principles to apply with respect to the implementation
of inspection procedures.

Paragraph 45 which asserts that the Agency may inspect
safeguarded nuclear materials and principal nuclear
facilities received no discussion or comment whatsoever and
was adopted as drafted.

Paragraph 46 which sets forth the purpose of safeguards
inspections was adopted without comment and incorporated a
United States recommendation on language modification for
purposes of clarity only. [GOV/COM.14/9, 4141

Insofar as Paragraph 47 is concerned, only a minor
alteration of language which was accepted without discussion
arose. The United Kingdom pointed out [OR.25, ¢81] that the
provision, which related to the number, duration, and
intensity of inspections, was really a statement of general
principles and that the word “"routine" before inspections
should therefore be deleted, enabling the paragraph to stand
as a dgenerally applicable statement.

There was, however, some interesting discussion with respect

to paragraph 48 which establishes that an inspector will

neither operate any facility nor direct a member of the -
operational staff to carry out any particular operation. The

original draft, while consistent with the akcve, alsc \éN
provided that any handling of samples an inspector may have ~
to do_sho —be-left as much as possible to the operators' ﬁ'

staff and that if an inspector deemed a particular operation
necessary or a sample taken the appropriate official would

be informed and with the latter's consent the actiyity left (
to—be fulFi by _the facility operator. |GOV/COM.14/7, '
III.A.5.3] T
A
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India favored deletion of the latter provision on the ground
that it was already clear "that inspectors would not be
empowered to interfere with the operation of a facility".
|OR.25, ¢61) Japan on the other hand favored retaining the
entire paragraph as drafted [ibid., 463] presumably because
it felt that limitations on the Agency in conducting
safeqguards should be as explicit as possible. The United
States and the Agency were prepared to accept deletion
"provided it was already understood that inspectors should
be able to obtain samples when necessary" which the United
States believed was already covered in what became INFCIRC/66,
49(b), and as long as there was "no doubt about the right
of inspectors to request that a certain operation be
performed.”™ |[ibid., 462, 66] 1In the view of the United
Kingdom, "at the very least...inspectors were entitled to
ask for an operation to be performed or a sample taken."
Libid., ¢64]

Paragraph 49: Discussion regarding routine inspections
focussed on whether to characterize the specified procedures
as fixed and required or discretionary.

The United Kingdom, supported by Japan and India, felt that
whether or not specified procedures should be carried out in
specific instances should be left to the discretion of in-
spectors. [OR.25, %68,69] The Inspector General asserted
that the Secretariat would prefer a more firmly worded di-
rective and that it may be made clear that each of the
listed procedures must be seriously considered in connection
with any inspection. He consequently proposed that the
introductory line read: "Routine inspections shall include,
to the extent relevant...." |ibid., 470] The United Kingdom
suggested replacing the word "relevant" with "necessary" but
the United States contended that that was "a rather too
strict criterion" and that not every inspecticn would re-
gquire all the procedures listed; it instead recommended the
formulation "Routine inspections may include...." [ibid.,
4Y72) This conformed tc the intent of the paragraph which,
according to the Chairman, was "tc enumerate the procedures
that might be involved in a routine inspection.” [ibid.,
473])
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A question arose over the use of the term "review" in re-
ferring to measuring instruments and operations at principal
nuclear facilities. The basic concern as expressed by Swit-
zerland |ibid., 478)] was that. such inspection procedures not
result in interference with the normal operations of the
facility. The Netherlands stated that "the basic principles
of the system made it abundantly clear that no safeguards
procedures would be carried out unless it was relevant and
that none would be allowed to impede normal operation" thus
making unnecessary a Swiss suggestion that a caution to that
effect be added to the paragraph. [ibid., 479]

Subsequently the word "review" was changed to "check" in
order to reduce the force of the procedure. However, Ro-
mania proposed amending the provision for examining prin-
cipal nuclear facilities including a check of measuring
instruments and operating characteristics by adding "to the
extent necessary for the application of safeguards."
{GOV/COM.14/23] Japan, supported by the United States, was
concerned that adding such clauses in some places and not
others could lead to differences in interpretation of dif-
ferent paragraphs and felt that the introductory words "as
appropriate” with respect to what routine inspections may
include was sufficient. [OR.31, ¢62,63] 1India sought and
received Agency confirmation that the words "as appropriate”
at the beginning of paragraph 49 were intended to apply to
all four sub-paragraphs and meant "only to the extent neces-
sary for the application of safeguards." [ibid., 464] 1In
these circumstances amendment was considered unnecessary
libid., 466,67]

Paragraph 50: Paragraph 50 incorporates one of the most
important and vigorously discussed provisions in the Safe-
guards Document, the right of "access at all times." The
most salient aspects of that discussion were reported in
subsection 4.4 cf the Xey Issues section of this report to
which the reader is referred for detailed analysis.

Japan tock the lead in seeking to affirm that there was a
difference between "access at all times" which was a pbrin-
ciple of inspection frequency adopted when INFCIRC/26 was
extended to cover reactors larger than 100 MW, and "resident
inspectors;" that acceptance of the former did not imply
acceptance of the latter; that "access at all times" could
be ensured by giving the Agency "the right to carry out a
certain number of routine inspections without prior notice"

-8~
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{OR.25, ¢84]; and that the Agency could assign resident
inspectors” only when the arrangement - to be worked out in
advance -~ was acceptable to the State concerned.” [ibid.,
851 Additionally, Japan noted that "having agreed to the
principle of access at all times, a country should be free
to decide in conjunction with the Agency on the most ef-~
fective procedure to be employed...|lt]he important point was
that the practical arrangements should be the subject of a
joint decision by the Agency and the country concerned."
IOR.26, 9]

The Chairman acknowledged that the question of resident
inspectors had been left open but pointed out that under the
concept of "access of all times" the Agency must be able to
get its inspectors to facilities whenever it wished to do so
if the concept were to be workable [ibid., 485] and that
many believe the simplest solution would be for the in-
spector to live in the country in question. This was the
general intent of the draft provision in the revised Safe-
guards Document. |OR.29, 44] The United States endorsed
this view noting that the United States itself had no ob-~
jection to the idea of resident inspectors and that the
Inspectors' document did not contain any provisions which
would prevent an inspector from being assigned to a country
and from staying there as long as required. [ibid., 6]

France stated that there was general agreement on the funda-
mental point that the Agency should have access to principal

A L LA X

nuclear facilities at-all times and that the question of
resident inspectors really was an organizational one that
need not be specifically addressed in the Safeguards Docu-
ment itself but was a matter to be agreed between the Agency
and the state in question. |ibid., ¢11-13] India con-
curred, noting that it was "undesirable to elevate the
matter of resident inspectors which was...an administrative
issue to the rank of a principle...." and that "once the
idea of access at all times was accepted, countries would
nave nc difficulty in working cut suitable practical pre-
cedures in consultation with the Agency." [ibid., ¢17]

The United States proposed language that was less cate-
gorical on the issue of inspections but left open the pocssi-
bility of Agency-state agreement on essentially continucus
inspection in certain cases [ibid., 419] and this became the
core of INFCIRC/66, ¢50. At the suggestion of Japan the
principle was clarified with the words "in so far as it is
necessary for the effective application of safeguards”.

-89~
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A second issue that emerged related to the notion that ac-
cess could be had without prior notice. The Chairman as-
serted unequivocally at the outset of the discussion that
"it was understood that no prior notice need be given"
{OR.25, ¢88] and the Soviet delegate noted that "The Agency
could, of course, send its inspector at any time, without
notification." |ibid., 31] And he recommended that it
should be left up to negotiators of project agreements to
decide on an acceptable system. India concurred but was
prepared to accept language allowing for no prior notice if
qualified by the provision "if so provided in the safequards
agreement."” |[OR.27, ¢17] Both the Indian and United Arab
Republic proposals were interpreted as efforts to deal with
administrative procedures related to inspection procedures
and not as an abandonment of the principle of "access at all
times." [OR.30, ¢34] The notion of establishing procedures
in detail rather than general principles was not favorably
viewed by most of the participants and the Netherlands pro-
posed language, ultimately incorporated, that administrative
procedures would be agreed on in the relevant safeguards
agreement. However, the United Arab Republic made clear
that what it was after was recognition in the statement of
principle itself of the need of providing for a minimum
period of notice. libid., 445) The United Arab Republic,
however, finally agreed that the Netherlands proposal met
its main concern and supported it. [OR.31, ¢24] 1In any
event what this paragraph affirms is that where the Agency
has a right of access at all times, no prior notice is re-
guired in the exercise of that right.

Paragraphs 51-52: These two paragraphs cover the initial
inspections of principal nuclear facilities. As in the case
of other safequards procedures the underlying question of
presentation related to the degree of constraint or latitude
that would apply to the Agency in carrying out its responsi-
bilities.

The United Kingdom recommended modifications in the draft:
Safeguards Document language to establish at the outset the
purpose of the initial inspection and to ensure that in-
spections related to the testing of instruments that might
be carried out during the initial period would not con-
stitute an undue burden on the facility. [GOV/COM.l4/add.1,
18] The United States endorsed this proposal underscoring
"that it would further the agreed purpose of initial in-
spections, i.e., to ensure that construction was carried ocut
in accordance with design." [OR.26, 4d4]j

-9Q-
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India suggested qualifying the provision with the term "if
so provided for in the safeguards agreement" which was ac-
cepted by the Working Group. However, India's opposition to
including a separate paragraph on instrument testing was not
accepted.

Paragraphs 53-54: Paragraph 53, which indicates the con-
ditions under which special inspections may be conducted,
was accepted with only minor amendment (for purposes of
ciarification) as introduced by the United Kingdom. The
paragraph deals with an abnormal situation at a safeguarded
facility and provides for special notification to the Board
in such circumstances.

Paragraph 54 covers special inspections in the particular
case of a substantial amount of safeguarded material being
transferred outside the jurisdiction where it is under safe-
guards, even where there is nothing abnormal about the situ-
ation. India suggested deleting the paragraph on the ground
that routine and special inspections already were provided
for but the Agency resisted this asserting that the dif-
ferent provisions covered different situations. [OR.26, ¢83]
The United States regarded i: "essential to retain...since
it gave the Agency the opportunity to carry out a last in-
spection of the safegquarded material before transfer."
{ibid., ¢84] 1In the alternative the United States felt it
would be necessary to reconsider the provisions of INFCIRC/66,
paragraph 28 which covers transfers of safeguarded nuclear
material out of state in general.

Paragraph 55: During the initial Working Group discussions
of basic principles and procedures and prior to submission
of a draft revised Safeguards Document by the Secretariat
for Working Group consideration, attention focussed on par-
ticular safeguards procedures for reactors.

INFCIRC/26, paragraph 62, which dealt with such matters,
contained an ambigquity in that if referred on the one hand
to the norm of biannual routine reports and on the other to
the principle that actual frequency of reporting shall be
related to frequency of inspection. INFCIRC/26/Add.l, para-
graph 4 established the principle that for large r=actors
there could be as many as 12 routine reports a year but
possibly fewer depending on the circumstances.

-91-
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The United Kingdom believed it appropriate to bring the
frequency of routine reports as far as possible into line
with the normal reporting procedures otherwise required at
the reactor facility (e.g., patterns established for op-
erator reports to state authorities) and stated that in so
far as the inspection/report linkage was concerned "the
Agency could be content...provided there were_ at least as
many routine reports as routine inspectors." [OR.11l, 18]
Japan on the other hand conteﬁaéaﬁfggzwﬁ;équency of routine
reports was closely related to frequency of inspections and
that quarterly reports were sufficient irrespective of re-
actor power. |ibid., %420] Canada asserted that "whatever
the frequency of reports finally approved...it should be
without prejudice to the Agency's right to ask for and ob-
tain information (on reactor power and materials in the
plant) at any time." |ibid., ¢19]

In the United States view, the right to request additional
reports at any time was important and should be clearly
stated; reporting frequency was related to the contents of
reports; and as long as the frequency and content mat mini-
mum requirements the routine reports prepared for submission
to national authorities would usually suffice.

Once an actual draft was tabled for discussion Japan sought
again to get agreement on four reports a year being adequate
IOR.27, ¢35] but failed to get support in the Working Group.
The United Kingdom [OR.30, ¢55] suggested the Secretariat be
asked to redraft the paragraph to relate the number of re-
ports to the number of inspections as was the case in para-
graph 59 of the revised Safeguards Document and it was so
agreed.

Paragraph 56: This paragraph involves the timing of initial
inspection of reactors. Australia sought assurance that it
was the Agency's responsibility to ensure that the inspectcr
Wwas present at the specified time and that in event of a
delay "the reactor operator should be entitled to continue
bringing the reactor up to criticality without fear of sub-
sequent censure or criticism.” [OR.27, 437] The Chairman
felt the point was covered by the provision that safeguards
were not to interfere with the facility operator either
technically or economically libid., ¢38) and the paragraph
remained unchanged.
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Paragraphs 57-58: The important question of the frequency
of routine inspections is dealt with in these two para-
grapns. The United States proposed combining "fuel loading"
and "facility inventory in excess of lcoading", which were to
serve as alternative bases for determining inspection fre-
quency, to read "facility inventory including fuel loading"
|GOV/COM.14/9, 415} on the ground that the total amount of
material on the reactor site should be taken into consi-
deration “just like the total amount of produced fuel was in
the case of other provisions." [0OR.27, 441

India questioned the rationale for treating inventory and

annual output (another criterion for determining inspection
frequency in the draft paragraph table) on the same basis in
establishing the number of inspections a year. [Ibid., $47]

France underscored that the Group must be careful to avoid a
situation where a country could limit the number of in-
spections at one facility simply by storing excess fuel on
the site of a different facility. [|ibid., ¢54]

Japan asserted that 4 inspections should be sufficient in
normal cases |ibid., (56| while the tablz allowed for 12
inspections in cases of 55-60 equivalent kilograms of mate-
rial per year. Japan also contended that "safeguards pro-
cedures were based on design reviews, reports, records and
inspections" and suggested including a provision which ap-
peared in paragraph 65 of the original Safeguards Document,
INFCIRC/26, which provided that determination of the actual
frequency of inspection would take into account whether the
State possessed a chemical reprocessing facility, the nature
of the reactor, and the nature of the nuclear material pro-
duced or used in the reactor. This became INFCIRC/66, para-
graph 58.

The United States in general supported this Japanese pro-
posal but with a caveat: since the Agency would not alwavs
xncw 1if a particular state possessed an irradiated Zfuel
reprocessing facility the Secretariat in making its deter-
mination should bear that uncertainty in mind. With that
understanding the United States could support inclusion of
the proposed paragraph. [OR.27, 459] Japan was willing to
see the subclause on reprocessing facilities excluded but
India insisted on its retention [ibid., ¢6l] and the Agency
itself saw no reason not to include it.
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A technical subgroup was established consisting of the
Chairman, United States, India, France, Canada, Switzerland,
and the United Kingdom to discuss technical problems created
by the United States proposal to merge fuel loading and
facility inventory into one criterion for determination of
inspection frequency. This subgroup recommended against the
United States proposal. |[OR.28, 44] However, Romania, in
responding to the second draft of the Revised Safeguards
Document |GOV/COM.14/19] supported the United States pro-
posal thus reviving it, and further proposed substituting a
formula to calculate maximum routine inspections in lieu of
the table, the purpose being to determine more precisely and
in light of changing technology, the amounts of nuclear
material in a reactor. The underlying objective was to
ensure that the number of inspections would be reduced as
accuracy of techniques improved.

The Chairman preferred retaining the table {OR.32, ¢2] on
the ground that the "relative-error" concept incorporated in
the proposed formula gave rise to a number of technical
difficulties and that the figures in the table could be
reviewed in any event in light of technological develop-
ments. He also noted that the number of inspections in the
table represented the maximum for corresponding amounts of
nuclear material and that the Secretariat already was re-
quired to keep the number of inspections to a minimum.

As for the revived United States proposal, the Secretariat,
responding to an inquiry from the Indian representative,
felt that there was no conceivable case in which keeping the
existing separation of components (fuel loading, facility
inventory) would be of any great practical significance
libid., 49] and the Working Group accordingly adopted the
revision.

The result of the paragraphs relating to special procedures
for reactors then is that the maximum frequency of routine
inspections at reactors is determined by the quantity of
effective kilograms of nuclear material [as defined in para-
graph 72 of INFCIRC/66] contained in whichever is largest:
facility inventory including loading; annual throughput; or
maximum potential annual production of special flSSlODable
material, If s_than 1 kilogram is involved ec-.
tion takes place. If moré than XiTograms are involved,
the Agency has a right to access at all times as defined in
paragraph 50 of INFCIRC/66. Reports are keyed to the fre-
quency established for inspections but shall not be less
than 2 nor more than 12 in number.
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The final 10 paragraphs relate to special procedures for
safeguarded nuclear material outside principal nuclear faci-
lities, i.e., in research and development facilities and in
storage.

Paragraphs 59-60: These two paragraphs deal with nuclear
material in research and development facilities which were
excluded from the definition of principal nuclear facilities
in the revised Safeguards Document. Paragraph 59 relates to
routine reports and paragraph 60 to routine inspections.

The United States proposed a revision of the draft paragraph
on reports to ensure inclusion of a brief statement of the
use to which the nuclear material has been put [GOV/COM.14/9]
but withdrew it since accounting reports already were
defined in INFCIRC/66, paragraph 3%9a to include information
on the use of material. The wording of paragraph 59 was
changed to correspond to the wording of paragraph 55 of
INFCIRC/66 which deals with reports in the case of reactors.
[OR.31, 429-30] This did not change the purpose or intent

of the provision however.

I
v

The question was raised by the Soviet Union of whether there
was any point of submitting reports on nuclear material that
was already exempt from safeguards under the exemption pro-
vision. The Chairman pointed out |ibid., ¢87] that the
paragraph would apply only if total amounts of material in

the state exceeded the exemption limit and therefore at
1g§§ggmmm&4nijimLxmter1al was sdbjeg,,La_safeguggggf,

Paragraph 60 cn routine reports evoked no comment cn its
substance but was revised in order to conform it to the
decision taken to use the "effective kilogram" formula for
suspension of safeguards |see paragraph 24 and Key Issues
II.3] which also is used for determining fregquency of rou-
;tine inspections in INFCIRC/66, paragraoh 57. The exemption

a;Qm_inapgnggn is provided for by the first entr/ in the
table in paragraph 57 |up to 1 effective kilogram of nuclear
material results in Qg_gggzigg_gnnugl_;gggggLlon}. Direct

reference to paragraph 24 of the Revised Safeguards Document
was omitted.

Paragraphs 61-65: These paragraphs cover the situation of
stockpiled source material |as defined in Article XX of the
Agency Statute] in sealed storage and which cannot, ac-
cording to INFCIRC/66, paragraph 61, be removed without
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first informing the Agency and giving it adequate time to
enable the Agency to continue safeguarding the material
after its removal |[paragraph 65]. A maximum of one routine
inspection and two routine accounting reports per year for
each storage facility are provided for in paragraph 63 and
64 respectively.

The only paragraph to evoke any discussion was paragraph 65,

removal of material from storage. The other paragraphs were

accepted by the Working Group without comment. Australia
questioned whether paragraph 65 was superfluous in that
arrangements for safequarding could be made in advance in
the agreement by virtue of which the material was safe-
guarded while in storage |OR.27, ¢68] but the Agency noted
that material might be removed to meet "a number of poten-
tial and possibly undefined needs and the nature of the
safequards that would be reguired upon its withdrawal from
storage would depend on the purpose for which it was ul-
timately used." |ibid., §69] The United States took the
view that if material were used for purposes not covered by
safeguards procedures the Agency would have to establish
them on an ad hoc basis which would not hamper the economic
use of such material. |[ibid., ¢78]

South Africa recommended including the words "in time" to
ensure timeliness in informing the Agency of an intent to
remove material and this was accepted by the Working Group.
In consequence, mg&g;igi§\91aced in sealed storage are not
to_be removed without pridr motice to the Agency sufficient
in time_ and information to enable the Agency to arrange to

e

safequard the material npon remaval. ““'

Paragraphs 66-68: These three paragraphs deal with safe-
guards on nuclear material outside principal nuclear faci-
lities and not covered by provisions for research and deve-

The principal guesticn related :c inspections to be carried
out for this category. The draft paragraph established a
maximum of one annual routine inspection for up to 3 =2f-
fective kilograms of nuclear material. France challienged
this non-exemption even for quantities of‘ﬁgfé?fgf’g?ﬂ%“
kilogram or less as unreasonable. [OR.32, Y15] The Agency,
however, argued that under the provisions for rsactors
{INFICRC/66, ¢57] a state might have up to 1 effective
kilogram of material in a reactor andéd incur no inspection,
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and if a similar amount were exempted under this paragraph
it could be used in a reactor leading to a situation in
which there would be no inspection requirement with regard
to a quantity of material that should be safeguarded.
libid., ¢15] Canada concurred, noting that materials
outside principal nuclear facilities could be more easily
diverted than material in reactors. In fact, Canada be-
lieved a case also could be made for requiring inspection of
Kilogram amounts or less in research and development faci-
lities libid., 416}, but did not press the issue. The
Chairman, asserting that a kilogram outside a reactor or a
research and development facility could be much more easily
used for an undesirable purpose, and therefore reasonably
subject to one annual inspection, urged retention of the
paragraph as drafted. [ibid., ¢17] The Working Group so
agreed. |ibid., q18]
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IV. ANNEX I [REPROCESSING PLANTS[ AND
ANNEX II [CONVERSION AND FABRICATION PLANTS]
KEY ISSUES

The preliminary draft of the revised safequards system [INFCIRC/66],
drawn up by the Werking Group chairman in collaboration with the
Secretariat, contained headings for extraction (i.e., chemical
reprocessing), enrichment, and processing (i.e., conversion and
fabrication) facilities in addition to reactors. These headings
were included primarily for the sake of continuity and in anti-
cipation of future extensions of the safeguards system to cover
these types of facilities rather than in the expectation of their
immediate inclusion in the Safequards Document. It already had
been agreed during the discussions of INFCIRC/66 that second

and later generations of fuel placed under safeguards must be
followed up, so there was an acknowledged specific need for sup-
plementing the safeguards system with provisions relevant to
repreocessing plants. Similar understandings existed with respect
to the other segments of the fuel cycle all of which was re-
flected in paragraph 7 cf INFCIRC/66 which states that additional
provisions for principal facilities other than reactors would be
developed as necessary. With the inclusion of paragraph 7, the
references to other principal facilities were deleted from the
text.

Annex I and Annex II, relating respectively to reprocessing
plants and to conversion and fabrication facilities, contain
provisions extending the safeguards system to cover more of the
nuclear fuel cycle. The revised system, as set forth in
INFCIRC/66, was approved by the Board of Governors in 1975.
[GOV/DEC/42 (VIII), decision number (70)] In 1966, the Board
reconvened the Working Group that had developed INFCIRC/66 and
charged it to formulate procedures for extending the system to
chemical reprocessing plants [approved by the Board in GOV/DEC/45
{IX) decision number (40)], and in 1967 it again convened the
Working Group for the opurpose of ﬁ?@ﬁg?ng provisions to extend
the system to plants for conyverting pricating nuclear mate-
rial. |approved by the Beard in GOV/D ecision number
(14)] Substantial portions of INFCIRC/€6, in particular, Part I
(General Considerations), Part II (Circumstances Requiring Safe-
guards), Part III (Safeguards Procedures - General Procedures),
encompassing paragraphs 1 through 53, and Part IV (Definitions)
including paragraphs 69 through 85 are incorporated verbatim and
are fully applicable to the facilities covered in Annex I and
Annex II and require no additional comment here. (There is one
minor exception. Paragraphs 22 and 23 relates explicitly to ex-
emptions relating to reactors.) The annexes did, nevertheless,
raise certain questions which are dealt with in this section.
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The following discussion will be limited to identification and
treatment of the key issues raised by the extension of INFCIRC/66
to reprocessing, conversion, and fabrication facilities. It
should be noted at the outset that this section was prepared
without the benefit of records of the discussions of the Working
Group on Annex I. Inquiry of the IAEA indicates that no records
were prepared of these discussions.

1, Extension of Agency Safeguards System to Reprocessing Plants

Although there existed general agreement on the principle of
eventual extension of the Agency safeguards system to facilities
other than reactors, not everyone shared the same view of the
urgency of early implementation of that principle. The Nether-
lands sponsored a draft resolution [(GOV/1117] shortly after the
adoption of INFCIRC/66 proposing the extension of the system to
reprocessing plants. This was supported by the United States
which was preparing to reprocess, under Agency safeguards, a
number of irradiated fuel elements containing plutonium that had
been produced under Agency safeguards. The United States, which
had initially hoped to include coverage of chemical reprocessing
plants in the original INFCIRC/66 document [see in particular
COM.14/0R.5] urged that extension be studied as quickly as pos-
sible and that provisions for safeguarding reprocessing faci-
lities "be written into the safequards system at the earliest
possible date." [GOV/OR.357, ¢59] India and the United Arab
Republic, while not seeking to block a convening of the Working
Group to draft recommendations, argued against haste and urgency.
libid., 449,57] The question of urgency arose periodically dur-
ing the deliberations over both Annex I and Annex II.

Considering the sensitivity of plutonium and reprocessing in the
nonproliferation dialogue of the past decade and the acknowledged
complexity of reprocessing plants and the related difficulities
in finding a widely endorsed balance between effectiveness and
acceptability, it is surprising that the extension of the A-
gency's safeguards system elicited relatively little debate. Six
Working Group meetings over a period of two and a half days suf-
ficed to achieve agreement on recommended provisions for the
extension of safeguards to reprocessing plants. The ensuing
Board discussion of the Report of the Working Group {GOV/1139]
was extremely brief, occupying no more than a half hour of time.
|GOV/OR.376 ]

Three issues of importance can be identified: the application of
safeguards to nuclear material or to installations per se; the
matter of continuous inspection; and the provisional character o
the document.

Fh
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1.1 Focus of Safeguards

On the issue of to what safeguards applied, a question arcse as
to whether a clear distinction was to be made between the appli-
cation of safeguards to nuclear materials and their application
to installations as such. India was insistent on recognition of
this distinction and of the need for the extension document to
reflect the principle established in paragraph 29 of INFCIRC/66
that the safeguards procedures were to be followed with respect
to safeguarded nuclear materials. Recognition of this principle,
which was a condition sine gua non to Indian and other country
support, was achieved by incorporating in the preambular language
of the Board Resolution endorsing and accepting the Working Group
Report, specific reference to INFCIRC/66 and especially to para-
graph 29. [See GOV/1147/REV.1]

1.2 1Inspections Provisions

Continuous inspection was the key issue in the discussion of
INFCIRC/66, with the United States position being that such in-
spection is necessary for large scale reprocessing plants. While
the term "access at all times" was construed as including, in the
limiting case, continuous inspection, the United States felt that
the issue was of such importance that the Agency should not rely
on interpretation, and that the right of continuous inspection
should be explicitly set forth in the document. This position
prevailed, in the form of the footnote of Annex I. While not in
any way affecting the rights of the Agency, the fact that the
understanding on continuous inspection was reflected the diffi-
culty of negotiating "continuous inspections" and symbolically
underscored the political sensitivity of that concept.

A related issue was whether the arrangements should be designated
"resident inspection" or "continuous inspection." In the final
analysis, the term continuous inspection was found to be both
more acceptable to many delegations and a more accurate descrip-
tien of what was intended, and agreement was therefore reached on
1ts use,

Another point of some importance regarding "continuous inspec-
tion" was the need to make it clear that, by the use of the term
in the reprocessing Annex, the possibility of conducting con-
tinuous inspection at other facilities subject to "access at all
times" was not being foreclcsed. This objective was accomplished
in the wording of the foctnote, which indicates that the right of
access at all times will normally be implemented through cen-
tinuous inspection.
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1.3 Provisional Character

Finally, considerable emphasis was given to the provisional na-
ture of the extension document. This point was repeated by sev-
eral Governors at the Board meeting in which the Annex to
INFCIRC/66 was approved even though the relevant Board Resolution
[GOV/1147 REV.1l] already acknowledged "the possible need to re-
vise the special procedures for safeguarding reprocessing plans
contained in the Working Group's report in the light of exper-
ience and of any suggestions made since that report was sub-~
mitted" |ibid., preambular paragraph (E)] and the Annex itself
asserted in its introduction that the procedures laid down "shall
be subject to review at any time and shall in any case be re-
viewed after two years' experience of their application has been
gained." [GOV/1139]

In this context, it is interesting to note that throughout the
discussion on reprocessing plant safeguards, dating back to the
initial consideration at the time of the review leading to
INFCIRC/66 |e.g., COM.14/0R.5] Japan emphasized the potential for
reprocessing plant safeguards to lead to simplifying controls at
nuclear power plants and reactors. 1In accepting the draft resol-
ution extending Agency safeguards to reprocessing plants the
Japanese representative stressed the provisional character of the
Document, asserting that "when the time came to review the pro-
cedures, the possibility of simplifying the applications of safe-
guards to reactors should not be overlooked." [GOV/OR.376, %14]

The insistence on the provisional character of the document
largely explains why the Group decided to present the provision
in the form of an addendum to the safeguards system rather than
as paragraphs for direct incorporation into it.

More significant than these issues, however, is the fact that the
Working Group and the Board were able to achieve agreement in a
relatively short period of time regarding the nature of the prin-
ciples which should govern the application of safeguards to one
of the most important segments of the nuclear fuel cycle from the
point of view of accessibility of weapons-usable material.
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2. Extension of Agency Safequards System to Conversion and
Fabrication Plants

At the initiative of the United States the Board reconvened the
Working Group to prepare provisions to extend the Agency's safe-
guards system (1965, as Provisional Extended in 1966) to con-
version and fabrication plants. [GOV/DEC/49 (X) decision number
(47)] When the question was first raised at the February, 1967
Board [GOV/OR.384, ¢42] several countries, in particular India,
reacted sharply. The Indian Governor urged that the question,
which had been added to the agenda as a supplementary item, be
withdrawn, noting that "it seemed as though nothing were of
greater importance than a fresh extension of the safegquards
system every six months" [ibid., q44] and that "extensions of the
safequards system were being carried too far." [ibid., ¢57]
Nevertheless the Board asked the Director General to prepare
suggestions regarding procedures that the Board might consider at
its June 1967 meeting with respect to the extension of the safe-
guards system to fabrication and processing (conversion) plants.
At the June meeting the decision to convene the Working Group was
taken without serious issue.

Unlike Annex I, for which there was neither an advance draft
prepared by the Secretariat for Working Group consideration, nor
any solicitation by the Board of Member State views in advance of
the preparation of such a draft, Annex II was more systematically
developed and open to broad participation.

Countries not then members of the Board, but interested in parti-
cipating in the deliberations of the Working Group were invited
to send observers to the meetings. Several countries, including
Sweden and the Netherlands, did.

The draft provisions passed through several iterations including

a Secretariat proposal [GOV/COM.18/4] which was substantially
altered during the course of Worxing Group discussions and two
arait reports to the Board reflecting the deliberations of the
Working Group. The first report |GOV/1245] was provisionally
approved by the Board at United States urging, but subject to an
Indian amendment requesting the Working Group to meet again prior
to the next Board meeting (June, 1968) to study a number of
amendments submitted by India at the time the Board was discussing
COV,1245, as well as any other observations or amendments that
might be presented in the ensuing weeks. This procedure was
adopted in order not to delay provisional implementation of safeguards
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measures, but to nevertheless allow for serious consideration of
the Indian proposals after careful review by national governments.
The second report [GOV/1282] which incorporated a number of the
proposed amendments replaced GOV/1245 as Annex II to INFCIRC/66
following the June, 1968 Board meeting.

Several issues elicited significant discussion and deserve to be
singled out as key issues: one related to the focus of Agency
safequards =-- was it to be nuclear material or nuclear facili-
ties? A second turned on the acceptability of the concept of
strategic points for safequarding conversion and fabrication
facilities. A third concerned the provisions for continuous in-
spection and "access at all times." A fourth question involved
definitions and rules covering the scope of safeguards in situ-
ations involving the blending of safequarded and unsafegquarded
nuclear material.

2.1 Focus of Safeguards

As in the case of extension of the safeguards system to reproc-
essing, questions arose over the formulation used to establish
the focus of safeguards with respect to conversion and fabri-
cation activities and whether the intention was to safeguard
conversion and fabrication plants or the nuclear material in
them. The Secretariat document [COM.18/4] provided that "This
Annex lays down the additional procedures which are applicable to
the safeguarding of conversion plants and fabrication plants"
(paragraph 1) following the language used with respect to re-
processing in Annex I. South Africa proposed that the sentence
be amended to read "...are applicable to safeguarded nuclear
material in conversion plants and fabrication plants."
[COM.18/0R.1, 440] wWhile this is the language that was ultimately
adopted in Annex II, it was not accepted by the Group at the
time. This was not because there was any disagreement that safe~
guards applied to material and that it was material in the plants
that was the main concern, but because it was believed that the
situation already had been clarified in INFCIRC/66, paragraph 29
and that the proposed amendment would be "inconsistent with the
procedures laid down for other types of principal nuclear faci-
lities" and with the mandate from the Board to extend the system
to conversion and fabrication plants. |ibid., ¥441] Additi-
onally, it was felt inadvisable to assert such a general
principal (that safeguards were to be applied to nuclear mate-
rial) in the introduction to a set of provisions designed to
apply only to certain types of facilities. [See introductory
paragraph 5 of GOV/1245, Report of the Werking Group toc the Board,
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India reopened the issue in the Board when the latter was con-
sidering the Working Group Report [GOV/1245]. The Indian Gover-
nor contended that the entire safeguards system was based on the
principle of voluntary submission to Agency safeguards, and that
as was already made clear in Part II of the Safequards Document,
INFCIRC/66, emphasis clearly was laid on nuclear materials. The
essential point was that no material that was subject to safe-
gquards should escape control, and emphasis on the application of
the new provisions to material was thus important. [GOV/OR.398,
5] Based on these considerations, India essentially reintro-
duced the earlier South Africa suggestion by way of formal amend-
ment to paragraph 1 of Annex II. With some misgiving, the United
States and Canada, both of whom earlier had spoken against a-
mending the language, acquiesced. They did so, however, on the
basis of explicit understandings -- that the alternative language
"involved no substantive change in the System"; that "plants and
facilities were to some degree involved in the application of
safeguards;" and that the system "provided for safeguards to be
applied to a plant, but only for the purpose of safeguarding the
nuclear material in it." [COM.18/0R.6, 4l4-16] Thus, it appears
to be understood that although Annex I and Annex II employ some-
what different terminology ("additional procedures which are
applicable to the safequarding of reprocessing plants" and "addi-
tional procedures which are applicable to safeguarded nuclear
material in conversion plants and fabrication plants") there is
no substantive difference between them and that safeguards are
applied to a plant only for the purpose of safeguarding the nu-
clear material in it.

2.2 Strategic Points

A second key issue involved the formal proposal by the Federal
Republic of Germany (FRG) to consider the concept of "strategic
points."” Since the objective of safeguards was to focus atten-
tion on safeguarding the flow of fissionable material, it was
contended, safequards could be implemented in conversion and
fabrication plants by carrying out inspections at designated
strategic points. [COM.18/6 and COM.18/0R.1, 427,37]

Three such points in particular were suggested: the entrance,
the exit, and the point between the storage and manufacturing
sectors of the plants. |COM.18/0R.3, 6] Several countries
endorsed the strategic points concept, in particular Japan which
while concerned about safeguards effectiveness had a strong and
persistent interest in gaining support for the simplification of
safequards procedures including reducing the intensity of in-
spection especially at reactors.
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Japan also was continuously concerned about protecting proprie-
tary information and saw the strategic points concept as a way to
meet the latter concern with respect to facilities where pro-
prietary information might be substantially exposed (fabrication
and conversion facilities). It also viewed the strategic points
concept as a way to focus on the flow of material where it was
most vulnerable to diversion and in a most usable form from a
weapons point of view, and therefore as an attractive way to
reduce intensity of inspection at reactors. [See e.qg.,
COM.18/0R.3, Y21]

Others, including the United States, Canada, the Soviet Union,
and the United Kingdom, while not opposed in principle to the
concept, emphasized the need for more investigation and exper-
ience before reaching any judgments. They considered it pre-
mature to give detailed consideration to the proposal with
respect to near-term application of safeguards to actual
facilities. |COM.18/CR.3, ¢10,17,24] More importantly, both the
United States and Canada emphasized the problem of adopting a
principle which in effect would restrict the authority and
freedom of access of inspectors, suggesting that they would be
reluctant to support approaches which might inhibit safeguards
effectiveness. The Secretariat concurred in the judgment that for
the time being it would be premature to restrict inspections of
conversion or fabrication plants to several strategic points as
suggested in the FRG proposal.

Although rejecting adoption of the strategic points concept for
the purpose of implementing safeguards with respect to nuclear
material at fabrication and conversion plants, the Working Group,
nevertheless, did find sufficient merit in the idea tc warrant
bringing it to the Board's attention in its formal report
containing the draft proposal for Annex II. [GOV/1245] This was
done partly in the expectation that the Board, apprised of the
ongoing research and development on strategic points would
endorse continuation of such work in the context of seeking
technical improvement of the Agencv's safeguards system.

2.3 Inspection Provisions

The provisicn contazined in a footnote to paragraphs 3 and 4 of
p P

Annex II and which deal with inspectien frequency -- ("the right
of access at all times would normally be implemented by means of
continuous inspection") -- gave rise to some controversvy as it

had done on earlier occasions. The United States, in communicating
preliminary views to the Director-General, asserted the belief
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that "inspection frequencies should follow those approved for
chemical processing plant safequards provided that inventories or
annual throughputs of 60 effective kilograms or more call for
mandatory continuous resident inspection.”" [COM.18/ point K, page
15, Emphasis supplied.] During the course of the meetings,
however, Japan once again expressed concern about the meaning of
"continuous inspection” and argued that it should not automatically
be interpreted to mean "resident inspection." [COM.18/0R.2, 437}
The Chairman, in response, stated that "continuous inspection had
in the past been taken to mean that the inspector had the right
of access at all times without advance notice, and could in fact
be continuously present if he so wished."” [ibid., {38. Emphasis
supplied] The Working Group dropped discussion at that point.

The issue arose again, however, when the Board met to consider
the Report of the Working Group. On that occasion India asserted
that "there was a danger that continuous inspection might impair
the flexibility of the safeguards system"; that the flexibility
should be maintained in all circumstances; and that the Agency
should be allowed full freedom of decision and not lock in to a
procedure that it might not consider necessary. |GOV/OR.389, ¢7]
At first India moved that the footnote on "access at all times"
ce deleted in its entirety [GOV/1259, 44] but it later altered
its amendment to call for substituting the words "may be im-
plemented” for "would normally be implemented" by means of con-
tinuous inspection. |[COM.18/12, ¢4] The United States objected
to either deletion or change on several grounds. First, it noted
that the footnote had been inserted both in the draft being re-
viewed and in Annex I to provide guidance to the Agency and to
make "clear to any State which placed a plant under safeguards
what procedures it might expect the Agency to carry out.” Dele-
tion would lead to "confusion and mutually unsatisfactory dis-
cussion would ensue as to how the Agency was to discharge its
obligation." |[COM.18/0R.7, {4l1] Second, the United States
pointed out that the word "normally" meant that continuous
inspections "could be waived where appropriate." [ibid., 440]
Finally, the United States said that even though the present
wording was permissive, it "implied that continuous inspection
was normally the rule, whereas the amended version implied that
continuous inspection was to be the exception" and that would
lead to misunderstanding and difficulty. [ibid., €45]

The Working Group rejected the Indian amendment and retained the
criginal wording ("would normally be implemented”) but in doing
so took note, at FRG urging, that technological advancements were
iikely to be made in safeguards and to have a bearing on the
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techniques of continuous inspection and that progress in this
regard deserved constant review. [GOV/1282, Second Report of the
Working Group, ¥4] 1In this manner the basic principle was left
intact while the potential for improved implementation, con-
sistent with safeguards effectiveness, was taken into account.

2.4 Blending Provisions

Several questions arose with respect to the provisions covering
the blending of safeguarded and unsafeguarded nuclear material.
One question involved the respective obligations and rights of
states and the Agency where the mixture of such materials was to
take place. While there was not disagreement about the right of
the Agency to inspect blending procedures, several states were
concerned that language not be introduced that might suggest that
a state must obtain prior Agency approval before undertaking
blending activity. The language finally agreed to eliminated any
implication that prior permission was necessary, but preserved
the Agency's right to be notified of such operations in advance
and to obtain evidence necessary to satisfy itself that the
blending activity in fact was being carried out as proposed.

A more complex question related to the concepts to govern
determination of the amount of material to be safeguarded in the
case of blending safeguarded and unsafeguarded materials. The
underlying concern was the possibilit of the_uq-radlng of

erial wifh.Jlos qua&$£¥,gg§a£gsugxéadmms£§£% Two problems
arose in this regard: whether a provision should be included to
the effect that when the ratio of fissionable isotopes in a blend
is 0.3 (30%) or greater, then the whole of the blend shall remain
subject to safeguards; and in cases involving less than a 0.3
ratio what rule should govern determination of the proportion of
the blended material to be safeguarded. The United States took
strong interest in both problems.

The 30% rule originally was introduced as a compromise between
those who preferred a formulation that did not result in the
extension of safequards to a greater proportion of the total
material in question than was represented by the proportion of
material originally under safeguards, |e.g., India, COM.18/0R.7,
{66] and those who felt that when safeguarded nuclear material
was blended with unsafeguarded nuclear material the entire
product of the operation should be subject to safeguards. |e.qg.,
Canada, COM.18/0R.8, ¢32] The United States-sponsored compromise
provided that only where safeguarded nuclear material exceeded

30% of the blended material should the entire product be safeguarded.
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The figure of 30% was selected for two reasons: one was that
figure was regarded as a threshold of dependency. Any reactor
needing as much as 30% of its total fuel charge in the form of
safequarded material "was largely dependent on that material."
[COM.18/0R.7, ¢61] The other reason was consistency and
completeness with INFCIRC/66, paragraph 23 which created a
partial exemption of produced special fissionable material if it
is produced in a reactor in which the ratio of fissionable
isotopes in safeguarded nuclear material to all fissionable
isotopes is less than 30%. In the United States view, if there
were not 30% rule for fabrication plants, an important inconsistency
with INFICRC/66 could arise because the product of the blending
operation could be separated into safeguarded and unsafeguarded
proportions with the latter going into "reactors where the
plutonium produced would not be subject to safeguards" and that
"would be in conflict with the System." [ibid., ¢62]

Resolution of this issue was found by taking into account, when
applying the 30% rule, whether or not the unsafequarded material
was improved in isotopic content. If unsafegqguarded material was
not improved by blending, the 30% rule would not apply. When the
materials were of the same isotopic composition or when blending
reduced the quality of unsafequarded material, the separation of
the end product would be carried out in a manner proportional to
the amount introduced at the outset. If there were improvement,
the 30% rule would apply and the whole blend remains subject to
safeguards.

The other problem was what rule to apply when the 30% rule was
not in effect and only a proportion of the blend would be under
safequards. Two possibilities were raised: the square rule
which utilized the effective kilogram concept; and the linear
rule which focussed on the number of fissile atoms of material.
It was generally agreed that the square rule should apply with
respect to uranium/uranium blends, but India and the Federal
Republic of Germany, among others, felt that a rule invoiving the
cencept of effective kilograms was not appropriate to plutonium/
plutonium blends and that a linear rule was to be preferred.

See CCM.18/0R.8, 41,2] This position was based on the fact that
he square rule would bring more material under safegquards (an
outcome not favored by several states), but also on scientific
grounds, namely that "in the future most of the plutonium would
be used in fast breeder reactors, where the plutonium-240 content
was self-sustaining, unlikxe the case of uranium-238 in reactors
in the thermal fission range." [ibid., 42]

L
L
t
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This observation nighlighted the existence of another consi-

deration -- the relationship between the proportion of plutonium-
240 present in material and the value of the latter for military
purposes. It was this consideration that concerned the United

States while the FRG emphasized the relationship of plutonium-240
content to reactor criticality, asserting that "the principle of
'effective kilograms' had originally centered on reactor cri-
ticality, not on nuclear weapons production, and the sguare ap-
proximated the power to which enrichment was needed to make cri-
ticality obtainable." ¢ibid., ¢5] The point also was made that
there was not a common definition of "effective kilograms" for
both plutonium and uranium and that the square rule could be
adopted if a common definition could be arrived at and incorp-
orated in the Safeguards Document.

The issue was resolved in favor of retaining the square rule but
with the addition of a qualification, proposed by India, that
"the number of fissionable atoms in the portion of the blend that
shall continue to be under safeguards shall in no case be less
than the number of fissionable atoms in the originally safe-
guarded plutonium" |Annex II, ¢ll(a)(ii)] thus bringing the lin-
ear rule together with the square rule and meeting the objective
of preventing the upgrading of unsafeguarded material.

In making its Report to the Board the Working Group concluded

that the concept of "effective kilogram" was defined differently
in INFCIRC/66 paragraph 72(a) as compared with paragraph 72(b-4d),
that the term "was unusable in the provisicn governing plutonium/
plutonium blending", and that "at a convenient time, consideration
should be given to redefining the term.” [GOV/1282, ¢4 of Working
Group Report]
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V. EVOLUTION OF SAFEGUARDS AGREEMENTS

Introduction

This part of the report focuses on the evolution of treatment of
selected issues and provisions in safequards agreements negotiated
under INFCIRC/66/REV.2 with a view to documenting their development
and interpretation.

IAEA nomenclature designates the published texts of safequards agree-
ments as INFCIRCs, numerated sequentially according to date of publi-
cation. This is the same nomenclature used to identify the Safe-
guards Documents (66 and 153) of the Agency safequards system. The
use of INFCIRC, which appears frequently in the following discussion,
is intended to apply to safequards agreements. The Safeguards Docu-
ment will be identified as just that or as INFCIRC/66, or INFCIRC/153.
Any reference to INFCIRCs in general or INFCIRC without a specific
numerical reference should be read as a safequards agreement text,

not as the Agency's Safeguards Document.

1. Scope And Range Of Inventories; Notification; Information

Those sections of INFCIRC/66-based safeguards agreements dealing with
inventories and inspected-state obligations with respect to records,
reports, and notifications have evolved considerably since the first
such agreements were made. The scope of the inventories has expanded
to encompass matters such as technological information that were not
specifically included in INFCIRC/66 (but also not excluded since
anything the parties to a bilateral arrangement agreed on would be
covered under INFCIRC/66, ¢1l9b); while reporting requirements have,
as a general rule, been tightened to facilitate more effective safe-
guards implementation. There remains, nevertheless, a not insigni-
ficant degree of variability in the agreements, which in some cases
reflects the timing of the negectiations to draw up the safequards
agreement, and in others what terms the Agency and a specific state
could agree upon. Whether a particular safequards agreement effects
a transfer of bilateral safesguards, results from a unilateral sub-

mission, or is part of an IAEA project agreement also affects these
provisions.

Most of the agreements contain a three-part inventory determining
when and where safeguards apply. The main part {Category I in early
agreements) include (i) material and equipment transferred to the
inspected state or otherwise placed under safeguards for the pericd

specified in the agreement; (ii) substituted material; (iii) special
fissional materials (SFM) (as defined in Article XX of thée Agency's
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Statute) produced in the state in or by the use of any materials,
equipment, or facilities listed in Category I; and (iv) any other
material processed or used in any of the main part items, or any sub-
stituted therefore. The subsidiary part (Category II) includes any
facility while incorporating equipment listed in the main part, and
any equipment or facility while it is containing, using, fabricating,
or processing material from the main part. The inactive part (Cate-
gory III} contains any material normally listed in the main part, but
is not so listed because it is exempt from safeguards, or safeguards
have been suspended.

The inspected state must notify the Agency within 2 weeks of receipt
of main part items, except for source material in quantities less
than 1 metric ton, for which notification must be made within 3
months. Produced SFM must be notified in the regular reports
required by INFCIRC/66. Notifications of proposed transfers within
the state, back to the supplier, or to third parties must be made 2
weeks in advance (see Section 3 below for additional discussion of
within-country transfers).

This approach to inventories and notifications as described above was
incorporated in INFCIRCs/92, 98, 110, 119, and 130, which are trans-
fer agreements involving the United States. (Agreements not in-

volving the United States rarely specified that a facility contalnlng

transferred equipment was to be added to the sub51d1ary part.) The
notification requirement was modified somewhat in INFCIRC/130, the
U.S.-Argentina~IAEA trilateral safeguards agreement, which replaces
the "two weeks in advance" requirement with a new one requiring that
the notification of internal and external transfers must be made
"sufficiently in advance so as to enable the Agency to make any ar-
rangements required by these Sections (of INFCIRC/130) before the
transfer is effected." The Agency, in turn, shall take any necessary
action promptly. This revised approach is repeated in INFCIRC/158.
The notification provision was further tightened in INFCIRC/202
(1974), which required the safeguarded state to provide "sufficient
information" to enable the Agency to determine "whether, and under
what conditions," it can apply safeguards in connection with the
facility, where an internal transfer to a previously unsafeguarded
facility is involved. INFCIRC/296 (1982) specifies that this noti-
fication be provided at least 3 months in advance.

The formulations found in either INFCIRC/202 or 130 tend to be re-
peated in subsequent agreements, with some notable exceptions. The
treatment of the notification requirement in INFCIRC/168 (1973),
under which the Agency safeguards the Atucha I reactor in Argentina,
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addresses neither the timing nor content of notifications for in-
ternal transfers, and calls only for "prompt" notification for ex-
ternal transfers. INFCIRC/135 (1969), the Canada-Pakistan safeguards
transfer agreement, calls simply for notification. This is also true
of INFCIRCs/244, 248, 250, 239, 237, 233, and 224.

The major innovation with respect to defining the range of inven=-
tories was the development and incorporation of the principle of
extending safequards to transferred speciﬁie@_inﬁgggg&ig%ggg relevant
technological information beginning with\INFCIRC/233 in 76, which
was to have extended safeguards to a French-supplied reproC€ssing
plant to South Korea. The practical effect of what we might, for the
sake of simplicity, label as "technology safeguards" is to expand the

scope of the main part of the inventories of INFCIRCs incorporating
this principle.

There are two important aspects to such safequards: what they cover;
and their duration. With respect to scope, two basic and com-
plementary approaches were developed. The first tied "technology
safequards" to areas of know-how designated by the supplier, or to
information derived or obtained from that know-how. For example,
INFCIRC/239 (France-Pakistan-IAEA), applied safeguards to (and listed
in the main part of the inventory) "any other reprocessing facility
or specified equipment for reprocessing which is designed, construc-
ted, or operated on the basis of or by the use of 'relevant tech-
nological information' transferred from France. The term "relevant
technological information" refers to information designated by the
supplier on the design, construction, or operation of a facility, in
all forms in which the information can be transferred, excepting
information available to the public. INFCIRCs/233, 237, 244, 247,
250, 251 and 294 (which adds information already in use in Argentina
to that excluded from technology transfers) repeat this formulation.

The second way of dealing with technology safeguards addressed the
specific matter of sensitive facilities. A conclusive presumption
was established in several INFCIRCs (237, 239, 247, and 250) to the
effect that any such facility, for which equipment or a facility had
been transferred, would be deemed, for a certain period of time, tc
be a replica of the transferred technology, regardless of whether
transferred blueprints, etc. were used in their design, constructior,
or operation. The purpose of this approach was to avoid difficult
and potentially inconclusive arguments as to whether transferred
know-how actually had been used. The applicability of this "pre-
sumption" was subject to the qualification that the physical or chem-
ical process involved was the same or essentially the same as the
transferred know-how.
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In implementing these provisions, the supplier normally designates to
the Agency what know-how had been transferred. In INFCIRCs/250, 251,
and 294, all of which involve transfers of facilities to Argentina,
the Agency must list such designated know-how, from which deletions
can be made when the information is "no longer significant for any
nuclear activity relevant from a safeguards point of view or when it

becomes freely available to the public." This list is very impor-
tant, since safegquards remain in effect until there are no more items
on the list (or as agreed by the Agency and the inspected state). It

is important to note that although Argentina is obliged to notify the
Agency of receipt of items that are required to be listed, failure to
so inform or delay in doing so does not in any way affect the A~
gency's right to apply safeguards. The inventory provisions of the
safeguards agreements clearly state that safeguards shall apply to
items and material that are required to be listed; thus the appli-
cability of safeguards is not contingent upon prior notification of
receipt to the Agency. T T T

There are also several approaches to duration. Already mentioned is
the duration of the "conclusive presumption,"” which in INFCIRC/237
(Brazil) and 250 (Argentina) runs 20 years from the first notifi-
cation of the Agency that transfer of know-how has begun, in
INFCIRC/237 (Pakistan) is determined by Pakistan and France, and in
INFCIRC/247 runs 20 years from first use or start of operation of the
facility for whose construction the technology was transferred. The
duration of the technology safeguards themsleves, i.e., where use of
transferred know-how has actually been made, opposed to where the
presumption is that such use had been made, also varies, but is po-
tentially unlimited. 1In INFICRCs/233, 237, 239, 244, and 247 the
safeguards agreement is reinstated, even after its expiration, if the
country subsequently designs, constructs, or operates a facility or
equipment on the basis of or by the use of transferred information.
In INFCIRCs/250, 251, and 294 the presence of items of the Agency's
list mentioned above determines duration. In these cases, however,
transferred know-how must have been used, and although in almost all
cases the supplier has the right to notify the Acency unilaterally
that replication has occurred, the replicating country could well
challenge this contention.

As important as the issue of duration may be, even more important is
the basic principle reflected in the agreements discussed above,
notably the transfer of technology can trigger the invoking of safe-
guards; and furthermore, that a majority of the Board considered such
a provision to be consistent with the Agency Statute [(A.III.A.S5]
which establishes that the Agency is to apply safeguards at the re-
guest of the parties to any bilateral or multilateral arrangement,
and with paragraph 13(b) of INFCIRC/66/REV.2 which lays down an im-
plementing principle of the statutory provisicn.
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2. Definition Of Facilities Including Principal Facilities

In addition to technology safeguards, a second area in which INFCIRC/6&:¢
type agreements have evolved with respect to inventories is in the
determination of what is included in the subsidiary part (Category II
in early INFCIRCs) of the inventory. As noted earlier, the sub-
sidiary part of the inventory normally includes any "facility" while
it incorporates transferred equipment (or any equipment listed in the
main part of the inventory), and any facility while nuclear material
from the main part of the inventory is located there. Thus, how
"facility" is defined is of major importance in determining what

kinds and/or size facilities are encompassed by this term.

Early INFCIRC/66~type agreements do not define the term "facility."
Most of these are agreements for transferring United States bilateral
safeqguards, and speak simply of "any facility" while it is "con-
taining, using, fabricating or processing" any Category I material.
However, INFCIRC/135, the Canada-Pakistan transfer agreement, employs
a different formulation, and speaks of "facilities...while contain-
ing" Category I material, and "nuclear materials and heavy water not
listed in Part I while they are contained in a principal nuclear
facility or in facilities while incorporating any transferred equip-
ment or containing materials listed in Part I." No definition of the
term principal nuclear facility is provided, and by implication the
definition contained in INFCIRC/66 would appear to cover this case.

Although INFCIRC/154 (United States-India) employs the definition of
reactor contained in the original United States-India agreement on
Tarapur, no definition of the term facility or principal nuclear
facility appears in the INFCIRCs themselves until the mid-1970s.
INFCIRC/168 (1973) simply incorporates by reference the definition of
principal nuclear facility found in paragraph 78 of INFCIRC/66. The
potential limitations presented by the term "principal nuclear faci-
lity" as defined in paragraph 78 were overcome with the introduction
of a new term -- "nuclear facility" -- which, in INFCIRC/221 (a Span-
ish unilateral submission in 1975), includes a principal facility as
defined in paragraph 78, as well as a critical facility or a separats
storage installation, or "any location where nuclear material in
amounts greater than one effective kilogram is customarily used.”
This term is then used in the subsidiary part of the inventory of
that agreement.

The INFCIRCs subsequently entering into force (with the exceptions of
INFCIRC/249, which was negotiated in 1975, and INFCIRC/224, the Ar-
gentine unilateral submission for Embalse) contain the definition and
terminology found in INFCIRC/221, or, later, in INFCIRC/247 (1977),
which expands the definition of nuclear facility to include heavy
water plants.

-114-
CONFIDENTIAL



CONFIDENTIAL

AC2NC109

INFCIRC/291 (1982), which applies safeguards to four Spanish re-
actors, further expands the scope of facilities potentially included
in the subsidiary part of the inventory by providing a detailed ap-
pendix further defining terms, in which "equipment" is defined to
include any reactor, regardless of size, except for a zero energy
reactor. This appendix was also included in INFCIRC/292 (also in-
volving Spain), but not in INFCIRCs/294, 296, and 297 which involve
Argentina.

The evolution of the definition of the term "facility" to include
principal and other nuclear facilities would in general thus appear
to reflect acceptance of a broader interpretation that helps to re-
inforce safeguards effectiveness.

3. Internal Transfers To Non-Safequarded Facilities:
Procedures And Notice

One contingency for which INFCIRC/66-type safeguards agreements have
had to provide is a transfer of safeguarded nuclear material to pre-
viously unsafeguarded facilities within the inspected state. These
agreements provide that facilities, while they contain safeguarded
material (or equipment in some INFCIRCs) listed in the main part of
the inventory, themselves be listed in the subsidiary part of the
inventory, and that safeguards be applied during that period. Thus,
all of the INFCIRCs contain procedures for adding facilities to the
list in the subsidiary part.

While these procedures have evolved in a way that strengthens the
Agency's ability to .carry out its safeqguards responsibilities, the
agreements have remained silent on procedures governing movement of
material exempted from safequards or for which safeguards have been
suspended (i.e., material listed in Category III or the inventory);
nor do they specifically address the question of procedures where
material from the main and inactive parts of the inventory are co-
located.

The initial formulation, found, for example, in INFCIRC/92, simply
states that when the state intends to transfier material or equipment
listed in the main part of the inventorv to a facility which the
Agency has not previously accepted for listing in the inventory, it
must provide the Agency with 2 weeks advance notice, and can makes the
transfer only after the Agency has "accepted" the facility for list-
ing in the inventory. Other provisions in the INFCIRC state that the
safeguards procedures in INFCIRC/66 shall be applied to the items in
the inventory, and that the Agency has the right to request the in-
formation referred to in paragraph 41 of INFCIRC/66 and make the
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inspections authorized in paragraphs 51 and 52. An alternative for-
mulation found in INFCIRC/98, and repeated in INFCIRCs/119, 130, 135,
158, 168, and 224, allows transfer to occur after the Agency "accepts
the notification of intent to transfer.”

The procedures were progressively strengthened in other INFCIRCs. 1In
INFCIRC/116, which applied safeguards in connection with IAEA and
United States assistance (the United States provided enriched uranium
for booster rods through the Agency) to Pakistan's KANUPP reactor
project, Pakistan would, in addition to providing advance notice,
also have to provide the Agency with "sufficient information to en-
able it (Agency) to determine whether, and under what conditions, it
can apply safeguards in connection with the facility." The transfer
could take place only when "all necessary arrangements" with the
Agency had been concluded for the application of safeguards "in con-
nection with the facility." This formulation was repeated in
INFCIRCs/202 and 218. INFCIRC/22]1 applied it to transfers to a
"facility or location.”

INFCIRC/211 (1974) while retaining the 2 weeks notice requirements,
is more specific as to the type of facility involved (for the purpose
storing, containing, using, fabricating, processing, or reproces-
sing), and requires the inspected state (India) to supply "such in-
formation as may be required by the Agency, to the extent that it is
relevant to the implementation of this agreement." This INFCIRC also
provides that the details of the system of records and reports be
mutually agreed upon between India and the Agency. INFCIRC/233
(1976) provides that transfer cannot occur until the Agency had "con-
firmed that it has made arrangements to safeguard the items in ques-
tion." Moreover, this INFCIRC replaces the 2-weeks notification
requirement with a general one requiring that notice be given "suf-
ficiently in advance" to enable the Agency to make the arrangements
required in the agreement before transfer occurs. The Agency, in
turn, must act in a timely fashion. This general approach was re-
peated in several subsequent INFCIRCs, although some of these ex-
plicitly required that the safeguards be in accord with those sec-
tions of the INFCIRC specifying what the subsidiary arrangements
should include (i.e., containment and surveillance), rather than
simply stating "safeguards" (INFCIRCs/237, 247, and 251) be applied.
Two INFCIRCs (247 and 251), in which Canada was the supplier, require
notification to Canada as well as the Agency cof internal transfers.
The three recent INFCIRCS involving Argentina (INFCIRCs/294, 296, and
297) specify 3 months advance notice, as opposed to the more general
provision described earlier with respect to INFCIRC/233.
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4. Exemption And Suspension From Safeguards

Although the meaning of the provisions for exempting an item from
safequards or suspending safeguards are currently the subject of
question (in particular, whether exemption provisions can be used
repeatedly possibly leading to the acggmulation of unsafeguarded
plutonium through systematic understarding of the amount being re-
covered), there was little variation among the early INFCIRCs as to
the treatment of either issue. Most of the agreements incorporate by
reference paragraphs 21-23 (exemption) and 24 and 25 (suspension) of
INFCIRC/66. Consistent with those provisions in the Safeguards Docu-
ment the agreements leave the Agency little discretion with respect
to exemption, but more with respect to suspension.

These provisions of INFCIRC/66 apply to nuclear material. Exemption
and suspension with respect to items other than nuclear material have
generally been addressed by including an additional statement in the
INFCIRC. INFCIRC/233 (France-South Korea-IAEA), for example, re-
quires the two governments and the Agency to agree on conditions for
exemption and suspension of safeguards on "other items," although
exemption and suspension with respect to nuclear material continue to
be governed by the regular paragraphs of INFCIRC/66. In INFCIRC/239
(France-Pakistan-IAEA), Pakistan and the Agency must agree on suspen-
sion and exemption for "other items." France is not involved in this
case.

In INFCIRC/247 (Canada-Spain-IAEA), paragraphs 21 and 22, but not 23,
of the Safeguards Document govern exemption; and safeguards can be
suspended under paragraphs 24 and 25 only with Canadian concurrence.
In INFCIRC/251 (Argentina-IAEA, in connection with nuclear coop-
eration with Canada), nuclear material can be exempted under para-
graphs 21 and 22 of INFCIRC/66/REV.2 (paragraph 23 does not apply),
while the Agency can suspend safeguards under paragraph 24 only with
Canadian consent (paragraph 25 does not apply). In INFCIRCs/291 and
292 (both involving Spanish unilateral submissions), the suspension
language is permissive. INFCIRCs/294, 296 and 297 (Argentina), which
are more recent, revert to the more general pattern of incerporating
by reference the relevant paragraphs of INFCIRC/66 providing that
they "shall"” be applied. However, it bears emphasis that %the Safe-
guards Document itself makes Agency suspension of safeguards a dis-
cretionary action and the Agency needn't suspend safeguards unless
and until it approves of the arrangement with regard to which suspen-
sion is to apply. (INFCIRC/2%96, which applies safeguards to the
Arroyita heavy water plant, adds that the conditions for exemption
and suspension with respect to heavy water plants are to be developed
in the Subsidiary Arrangements.) Thus, it is 1n the more recent
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agreements that there is greater variability with respect to this
issue. The overall effect of these variations, however, does not
appear to have weakened the Agency's ability to determine whether it
can or cannot grant requests for suspension consistent with its safe-
guards responsibilities.

5. Introduction of Improved Safequards Technologies, Con-
tainment And Surveillance

The extent to which INFCIRC/66-based safeguards agreements explicitly
recognize and accommodate advances in safeguards technologies has
evolved in a steadily more positive direction over time. Provision
was always made for amending or modifying a safeguards agreement. The
governing provision typically allowed agreements to be modified to
take into account changes made by the Board of Governors in
INFCIRC/66, the Inspectors Document, or, in the case of most
INFCIRCs, in the "scope" of safegqguards, although not all of the
INFCIRC/66-type agreements included even the general "changes in the
scope of safeguards" clause, but limited the scope of amendments to
changes in the Inspectors Document or INFCIRC/66 itself.
[INFCIRCs/166 and 168] A few spoke not of "changes in the scope of
safequards,” but, rather, of changes in the "general nature" of
Agency safequards agreements. {INFCIRCs/154 and 211, both involving
India] In either case, these formulations could encourage states to
interpret the clause to imply generally applicable changes and to
ones limited to a specific agreement. However, the nonproliferation
significance of these provisions was limited by the fact that the
agreements could not be amended without the concurrence of the
inspected country.

The INFCIRCs containing such a potentially narrow formulation, how-
ever, were few in number and were confined for the most part to the
early years after INFCIRC/66 had been established. These early limi-
tations were eased to some extent by the introduction of new pro-
visions allowing the parties to the safeguards agreement tc consult
about amending it and to take such action as might be mutually agreed
upon. This provision offered an agreement-specific alternative to
otherwise generally applicable changes in INFCIRC/66 or the Inspec-
tors Document, while retaining the regquirement of concurrence by the
parties to the agreement. This more liberal provision is found in
agreements negotiated in the 1970s [INFCIRCs/202, 218 onward] but,
importantly, can also be found in INFCIRC/135S (Canada-Pakistan trans-
fer agreement), which entered into force in October 1969.
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It was not until the mid-1970s that explicit provision for contain-
ment and surveillance, and for technological advances in safequards
in general, was made. INFCIRC/233 (1976), a France-South Korea-IAEA
trilateral intended to apply safeguards to a French-supplied reproc-
essing plant, provided that, in addition to the safeguards procedures
contained in INFCIRC/66, "such additional procedures as result from
technological developments, including containment and surveillance
measures, as may be agreed between the Agency and the goverment con-
cerned" would be applied. [section 18] INFCIRC/233 further provided
that the susidiary arrangements for implementing the safeguards pro-
cedures "shall include any necessary arrangements for the application
of safeguards to specified equipment and material," [ibid.] which in
this particular INFCIRC included any equipment especially designed o
prepared for the reprocessing, use, or production of nuclear mate-
rial, and deuterium, heavy water, and nuclear grade graphite, re-
spectively. Thus, while the Agency explicitly could implement con-
tainment and surveillance measures, or other technological advances
under this INFCIRC, it did not acquire a free hand for doing so, in
that the concurrence of the inspected state was required for these
additional measures to be implemented. This formulation was re-
peated, in equivalent if not exactly the same wording, in INFCIRC/239.
Both of these agreements were for safeguards in connection with the
transfer of reprocessing technology from France to South Korea and
Pakistan, respectively.

This formulation was revised in several important respects in
INFCIRC/237, the West Germany-Brazil-IAEA trilateral which was to
apply safeguards to, among other things, sensitive facilities. This
INFCIRC retained the general proviso that additional procedures
resulting from technological developments would require Agency-
inspected state concurrence, but added in a separate provision that
the subsidiary arrangements "shall include appropriate containment
and surveillance measures as well as any procedures for maintaining
and verifying the correctness of the inventory with respect to speci-
fied eguipment and specified material." This infecrmation provided
more explicit authorization for the establishment of containment and
surveillance, and was more direct than INFCIRC/233 about the purpose
of the procedures for sensitive facilities. (INFCIRC/233 spoke mere-
ly of "any necessary arrangements for the application of safeguards"”
at such facilities.)

With the exceptions of INFCIRCs/239 and 249, which were negotiated

prior to INFCIRC/233, all subsequent INFCIRCs followed the INFCIRC/
237 approach of stipulating that the subsidiary arrangement shall
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include appropriate containment and surveillance measures. INFCIRCs/
294, 296, and 297, all of which involve Argentina and which entered
into force in 1982, however, qualify the Agency's ability to imple-
ment additional procedures resulting from technological developments
by stating that such developments must be of "proven reliability."
INFCIRC/250, which applies safeguards to West-German supplied fuel
fabrication equipment transferred to Argentina, and which entered
into force in 1977, does not contain this qualification., INFCIRCs/
296 and 297 go further, and require that the safeguards procedures
enable the Agency to fulfill its obligations in an "effective and
efficient manner." The other post-INFCIRC/233 agreements speak sole-
ly of effective safeguards.

It is noteworthy that although no specific reference is made in
INFCIRC/66 to containment and surveillance ~ either in the sense of
explicitly sustaining or rejecting their utilization for safeguards
purposes - they were introduced into safeguards agreements without
need to amend the basic Safequards Document. Their incorporation
would at a minimum seem to establish that they are in no manner in-
consistent with INFCIRC/66, and more broadly that they are examples
of the spirit of INFCIRC/66, paragraph 2 which asserts that the prin-
cipal purpose of the Safeguards Document is to establish a system of
controls to enable the Agency to comply with its statutory obli~
gations. This provision together with the provision in paragraph 8,
that experience and technological developments should guide the evol-
ution of the principles and procedures laid down, would seem to pro-
vide a sound positive basis for progressive modifications of the
Document in the direction of greater effectiveness.

6. Inspection Frequency, Access At All Times, And Safeguards
Procedures

While inspection frequency and the concept of inspector access to
principal nuclear facilities at all times may have been conten-
tious issues during the development of INFCIRC/66, their treatment
in the safeguards agreements is relatively straightforward. Vvir-
tually all of the agreements specify that "in applying safeguards,
the Agency shall observe the principles set forth in paragraph 9
through 14 of the Safeguards Document" thereby reaffirming the
Agencv's obligations to carry out its responsibilities prudently
and in a manner such that safeqguards not interfere with peaceful
nuclear development. While setting a tone, this provision adds
nothing in the way of obligations that did not already exist.

Almost all safeqguards agrzements contain common language with

respect to inspection frequency and access at all times: agency
inspectors performing functions pursuant to the safequards agree-
ment in question are to be governed by paragraphs 1 through 7 and
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9, 19, 12, and 14 of the Inspectors Document except that paragraph
4 of the latter document does not apply with respect to any nu-
clear facility or nuclear material to which the Agency has access
at all times, meaning that the notice called for in paragraph 4 is
not required in cases where the Agency has access at all times.
The actual procedures to implement paragraph 50 of INFCIRC/66
which deals with the situation in which the Agency has the right
of access at all times is to ke agreed between the Agency and the
government of the state in question before the facility or mate-
rial is listed in the inventory. The same provisions using basi-
cally the same language are to be found in both the early and most
recent safequards agreements negotiated under the auspices of
INFCIRC/66.

The only exception to this general treatment of inspection fre-
qguency and access can be found in INFCIRC/135, the Pakistan-Canada
transfer agreement for KANUPP. Section 25 of that safequards
agreement states that "when the Agency has the right of access at
all times, it may perform inspections without the notice required
by paragraph 4 of the Inspectors Document insofar as this is ne-
cessary for the effective application of safeguards." What is
unique about this provision is that it incorporates the first
sentence of paragraph 50 of INFCIRC/66 without including the sec-
ond, which states that the procedures for implementing paragraph
50 are to be worked out by the Agency and the inspected state,
and, by implication, mutually agreed upon, which could lead to a
compromise outcome on this issue. This provision of INFCIRC/135
appears to establish an uncontested right for the Agency to have
access to KANUPP at all times.

The agreements also provide that the safeguards to be applied by
the Agency are those procedures specified in the Safeguards Docu-
ment although some of the more recent agreements, as noted in
section S above, also include language allowing for additional
procedures resulting from technological developments as may be
agreed between the Agency and the state in qguestion. In general,
the implementation of safeguards procedures is left for inclusion
in subsidiary arrangements to be negotiated between the Agency and
the state, and the agreements themselves say very little with
respect te content or interpretation. Some of the agreements are
a little more explicit. INFCIRC/250 (Argentina-FRG-IAEA) for
example provides that the subsidiary arrangements "shall specify
in detail, to the extent necessary to permit the Agency to fulfili
its responsibilities in an effective and efficient manner, how the
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preocedures of this Agreement shall be applied" which may be in-
terpreted as an admonition to the Agency to act with restraint in
the application of safequards, or as a reaffirmation of Agency
rights to do whatever is necessary to fulfill its statutory re-
sponsibilities, or both. This, however, appears to be one of the
few innovations in the articulation of safeguards procedures in
the safeguards agreement.

7. Duration And Termination Of Safeguards

The duration of safeguards, and the circumstances under which they
would terminate, attracted considerable attenion during the delib-
erations leading to the establishment of INFCIRC/66. At issue was
how far into the future safeguards would apply, especially if the
agreement for cooperation necessitating the safequards had ex-
pired.

The initial safeguards agreements based on INFCIRC/66 provide that
safeguards in the inspected country terminate upon retransfer of
the item or material in unimproved form to the supplier, where it
may come under safeguards applying in that country, or upon trans-
fer to a third party. 1In this second case, arrangements must have
been made to safeguard the item in the third party, or to place
the item under equivalent safeguards acceptable to the Agency.
This latter contingency reflected the existence of the separate
Euratom safeguards system. This explicit provision was largely
phased out, however, beginning at the end of the 1960s, and was
replaced by statements simply incorporating by reference paragraph
28 of INFCIRC/66, which addresses the issue of safeguards applying
to transfers out of state. 1In doing so, some but not all agree-
ments allowed transfer pursuant to sub-paragraph (b) of paragraph
28, which deals with suspension of safeguards and substitution
where the transfer is for out-of-state reprocessing.{INFCIRC/233)
(1976) introduced a stiffer provision repeated in subsequent -
agreements (with the exception of INFCIRC/249) that required,
without qualification, IAEA safeguards on all out-of-state
transfers other than the return of unimproved material to the
original supplier.

A general termination clause was still required in the agreements
to address the duration issue with respect to items and material
remaining within the country. The initial formulation (see

INFCIRCs /92, 98, 110, 202, and 218) required the Agency to

termirate safequards in accordance with paragraph 26 of INFCIRC/65.

In addition, the safeguards would remain in force, regardless of
all other provisions as to the duration of the agreement, with

-1zz-

CONFIDENTIAL

.



I

CONFIDENTIAL

AC2NC109

respect to produced material (or any material substituted
therefore in accordance with paragraphs 25 or 26 (d)) until the
Agency notified the government that it had terminated safeguards
in accordance with the agreement's termination clause (e.g.,
transfers to third parties, retransfers, under paragraph 26).
Some INFCIRCs also allowed, but did not require, the Agency to
terminate under paragraph 27 conditions (non-nuclear use)
(INFCIRCs/118, 135).

These provisions applied only to nuclear material, however.
INFCIRC/119 (United States-Japan transfer agreement of 1968) added
the provision that the parties to the agreement would determine
the termination conditions on items not covered by the usual
INFCIRC/66 provisions for termination with respect to materials.
Thus, the duration of safequards on transferred equipment and
facilities would be set by mutual agreement.

N 4 INFCIRC/233[ (1976) which incorporated a decision of the Board of
gﬁnﬁ& Governors [GOV/1621] introduced what subsequently became the
A

standard format followed by most agreements brought into force
after it. The standard provision on retransfers and transfers to
third parties was included. The agreement added that safeguards
on nuclear facilities, specified equipment, and material would
remain in force until the Agency determined that it had "been
consumed" or was "no longer usable for any nuclear activity rele-
vant from the point of view of safequards," or had "become prac-
ticably irrecoverable." Safeguards on nuclear material would be
terminated in accordance with paragraphs 26 and 27 of INFCIRC/66.

In this connection, the terms "specific equipment” and "specified
material" were new. As defined in this INFCIRC they referred to
"any equipment or material which is especially designed or pre-
pared for the processing, use or production of nuclear material."
"Specified material" included deuterium, heavy water, and nuclear
grade graphite.

The agreement also introduced what became standard terminology -—
"subsequent generations" -- in stating that safeguards would re-
main in effect on produced material and "subsequent generations”
until terminated in accordance with the agreement. Any replica
facilities or equipment, likewise, were covered by the termination
provision of the agreement, and safequards could be reinstituted,
following their termination, if South Korea built a nuclear faci-
lity on the basis of or by the use of transferred specified in-
formation. Other INFCIRCs simplified the format by stating that
safeguards remained in effect until terminated for all nuclear
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material, including subsequent generations, and until all other
items had been deleted from the inventories established in the
agreement. However, the procedures for such deletions were the
same in INFCIRC/233.

INFCIRC/296 (1982) addressed the issue of termination where heavy
water is concerned. Safequards would be terminated when (1) the
government substitutes the same amount of heavy water of the same
or higher ratio of deuterium atoms to hydrogen atoms, or (2) when
the Agency confirms that it has been consumed or degraded to a
point where the ratio of deuterium to hydrogen atoms is equal to
or less than 1 to 5000.

8. Confidentiality Of Safeguards Information

With one exception, all of the safeguards agreements incorporate
by reference paragraph 14 of INFICRC/66, which prohibits disclosure
of information obtained in connection with safeguards except under
conditions specified in that paragraph (e.g., within the Agency to
the extent necessary for the Agency to fulfill its safeguards
responsibilities, disclosure of summarized lists of items being
safequarded, or disclosure of additional information upon decision
by the Board of Governors and with the concurrence of all directly
concerned states}. The only variation on this approach, and it is
a slight one at that, is found in INFCIRC/248, which applies safe-
guards on uranium concentrate supplied by Niger to Pakistan. This
agreement allows the Agency to communicate safeguards information
to another state if Pakistan so agrees. Otherwise, paragraph 14
prevails.

9. INFCIRC/66 And INFCIRC/153

INFCIRC/153 and consequently the agreements negotiated under its
auspices contain a number of features not presented in INFCIRC/66,
but the basic thrust of the system, specifically the central role
of lnspections to achieve independent verification with the assis-
tance of records and reports provided by the states, is preserved.

The difference between the two documents result from a number of
factors including the requirement of the Non-Proliferation Treaty
that safeguards extend to all peaceful nuclear activities in a

state; the adoption of constraints on the Agency resulting from
advancing safeguards technology and improved opportunities for
verification created by full-scope safeguards; and even the manner

of presentation of particular provisions which, unlike the previouslv
mentioned factors had little bearing on substance. Some of the
principal differences (also raflected in the safeguards agreements)
and their significance are:
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The right and obligation of the Agency to apply its safe-
guards with respect to all peaceful nuclear activities in
a state which accepts the undertakings prescribed in the
Non-Proliferation Treaty. This key provision provides
full-scope safeguards covering all nuclear materials pre-
sent in all facilities and locations or to which those
materials might be transferred in contrast with the more
limited safequards scope in INFCIRC/66.

The greater restraint on inspection effort in INFCIRC/153
in contrast with INFCIRC/66. Under INFCIRC/66 the basic
control of intensity of inspections is exercised through
limitations on inspection frequency, and for most major
nuclear installations the frequency allowed is "access at
all times" thus imposing no ceiling on routine inspection
effort other than that resulting from resource limitations
or subsidiary arrangements. INFCIRC/153 provides for
inspection effort limitations although as a practical
matter resource availability rather than maximum routine
inspection effort limits has governed actual safegquards
effort. Furthermore, the limitations apply only to maxi-
mum routine inspection effort and do not restrict the
Agency's ability to carry out additional ad hoc and spe-
cial inspections as circumstances require.

INFCIRC/153 calls for the appllcatlon of the "strategic
points approach" which limits routine inspections to stra-
tegic points. These, however, are defined as all of the
points necessary and sufficient for effective verifi-
cation, and they do not define the scope of special in-
spections should they be undertaken. INFCIRC/66 on the
other hand embraces no such limitation even in routine
circumstances.

Containment and surveillance are explicitly identified as
"important complementary" safeguards measures in INFCIRC/153.
INFCIRC/66, on the other hand contains no explici: auth-
orization of containment and surveillance, although the
absence of explicit inclusion does not a priori fcre-
closure their applicaticn and more recent safeguards
arrangements have included specific provision for their
use.

INFCIRC/153 provides for broader access than does
INFCIRC/66 for verification of design information by
inspection of facilities under construction.

-
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« INFCIRC/153 gives the Board of Governors broader and more
explicit authority to call for action urgently needed to
allow verification, e.g., interruption of plant oper-
ations, than does INFICRC/66.

« Although under both INFCIRC/66 and INFCIRC/153 only nu-
clear material is "subject to safeguards" when that mate-
rial is in a facility it is evident that the facililty
comes within the purview of safeguards. However, only
under INFCIRC/66 is the examination of facilities ex-
plicitly provided for.

+ Unlike INFCIRC/66, INFCIRC/153 takes explicit account of
domestic safeguards in that it includes a provision, in
the safeguards agreement negotiated with the Agency, for a
state system of accounting for and control of nuclear
material (SSAC). Due account is to be taken of the :tech-
nical effectiveness of this SSAC in the Agency's con-
ducting of verification activities under INFCIRC/153. The
absence of such a provision in INFCIRC/66 implies greater
Agency discretion and scope of action in implementing
these safeguards, perhaps best exemplified by the right of
access at all times.

The representative differences between the two safeguards docu-
ments indicate that INFCIRC/153, which provides broader coverage,
and is a more detailed and carefully drawn document that INFCIRC/66,
also contains more constraints on Agency implementation. It is

not the purpose of this analysis to evaluate in any precise way

the exact limits and opportunities of INFCIRC/153 or to comment
extensively on how those constraints might be interpreted. What

is important is recognition of the scope of authority of the Agency
under INFCIRC/66; and what is clear in that context is not only
that the Agency is endowed with statutory authority for broad
access to accomplish its safeguards rfunction but that despite its
less than comprehensive coverage or the absence of explicit
reference to specific procedures, INFCIRC/66 substantially
facilitates implementation of that authority as does INFCIRC/153
when applied in its own particular set of boundaries and
authorizations.
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5 OR 67
India: "...the words 'of a facility' should be replaced by the
words "in a facility'."
8 OR 67
U.S.: "...the words 'by the operator' should be inserted after

the words 'should be carried out' in the third sentence of the
revised text."

11 OR 67
IAEA: Doc 147/Rev.l as amended orally was accepted.
20 OR 67

"The Committee accepted Paragraph 57.G,...as formulated in {Doc
143]."

22 OR 67

"The paragraph [57.H] was accepted."
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INFCIRC/153 Paragraph 90

STATEMENTS ON THE AGENCY'S VERIFICATION ACTIVITIES

90. The Agreement should provide that the Agency shall inform
the State of:

(a) The results of inspections, at intervals to be spec-
ified in the Subsidiary Arrangements; and

{b) The conclusions it has drawn from its verification
activities in the State, in particular by means of
statements in respect of each material balance area,
which shall be made as soon as possible after a phy-
sical inventory has been taken and verified by the
Agency and a material balance has been struck.

58 Doc 62/Rev.l

58. The Agreement should provide that the Agency shall inform
the State of the conclusions it has inferred from its verifica-
tion activities in the State and that it shall do so by means of
statements in respect of each material balance area, which shall
be made as soon as possible after a material balance has been
struck for that material balance area.

Doc 62/Rev.1l

IAEA: "The Inspectors Docment provides that after an inspection
has been carried out the State concerned shall be duly informed
by the Agency of its results. However, the verification exercise
in respect of a given material balance area can be said to be
completed only after the physical inventory has been verified and
therefore a statement of the kind intended is not necessarily
meaningful after each inspection. The frequency with which the
statements are made is determined by the timing of the material
balance and they must be made individually for each facility
involved when the balance for the various material balance areas
composing that facility has been struck and verified. Attempts
will be made to combine the statements in case the facility is
composed of several material balance areas. If the state dis-
agrees with a statement, it shall have the right - provided in
Paragraph 19 of Part I, in respect of any question arising out of
the interpretation or application of the Agreemént - to request
the Board to consider the matter."

27 OR 64

F.R.G.: "...[Plaragraph 58 should be presented separately from
the section on inspections."”
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39 OR 64

Hungary: "Paragraph 58 should constitute a separate section; the
Agency should make a final statement not on the basis of the
verification of only one material control area but after obtain-
ing several sets of data over a given period.”

56 OR 64

Australia: "...[Tlhe material accounting and verification system
to be established by the State was supposed to serve as a basis
for the Agency’'s safequards operations. After each inspection it
would be appropriate for the Agency to make available to the
State a critical study of the State's national system, indicating
the improvements that could be made."

59 OR 64 -

India: "With regard to Paragraph 58, a State would naturally
wish to know the result of an inspection of one of its facilities
by the Agency. Even though tentative, the result had to be com-
municated to the State so that its experts could confer on it
with those of the Agency, should the need arise."

Doc 143 IAEA Proposal

STATEMENT ON VERIFICATION CONCLUSIONS

57.1. The Agreement should provide that the Agency shall inform
the State of the conclusions it has inferred from its verifica-

tion activities in the State and that it shall do so by means of
statements in respect of each material balance area, which shall
be made as soon as possible after a physical inventory has been

taken and verified by the Agency and a material balance has been
struck.

Doc 148 F.R.G. Proposal

57.I. The Agreement should provide that the Agency shall inform
the State of:

(a) The results of each inspection, at intervals to be
specified in the Subsidiary Arrangements; and

{(b) The conclusions it has drawn from its verification
activities in the State by means of statements in
respect of each material balance area which, in
particular, shall be made as soon as possible after
a physical inventory has been taken and verified by
the Agency and a material balance has been struck.
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23 OR 67

F.R.G.: "...A comma should be placed after the word 'state' and
the words 'in particular' should be moved up to follow immedi-
ately after that comma. The rewording made it clear that the
statements prepared for each material balance area did not con-
stitute the only information provided by the Agency."

24 OR 67

"Sub-paragraph (g) provided that the Agency should inform the
State of the results of each inspection. 1In the safeguards
practice of the European Atomic Energy Community (EURATOM) such
notification had been found very useful, especially since it
afforded a possibility of correcting minor errors and thus of
avoiding their accumulation." )

25 OR 67
"...The copies of the inventory referred to in Paragraph 15 of
[Doc 92/Rev.2] were to be forwarded to the State at agreed in-
tervals and not as soon as possible after the inventory was
taken. It was therefore essential to retain the last sentence of
Paragraph [57.1 Doc 143]."

27 OR 67

U.K.: ".,.After each inspection the Agency would send a report
to the State, without prejudice to whatever conclusions it might
reach later, on the basis of all the verification operations -
conclusions which would subsequently be communicated to the
State."

29 OR 67
IAEA: "...it was really not desirable for the Agency to send a
report to the State after each inspection... The reports pre-

pared by [EURATOM] were not sent after each inspection, but at
intervals of three months or sometimes even seven months."

33 OR 67

U.K.: "...A particular advantage of the new text was that it
made a very important distinction between the short-term conclu-
sions which the Agency communicated to the State for each ma-
terial balance area inspected (sub-paragraph (a)) and the long-
term conclusions which it drew from its verification activities
{sub-paragraph (b))."
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35 OR 67

Poland: "...the words 'of each inspection’ should be replaced by
'inspection activities'."

40 OR 67

IAEA: "...[T]lhe proposal by the F.R.G. as amended [was accept-
ed}.”
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INFCIRC/1533 Paragraph 93

INTERNATIONAL TRANSFERS

Transfers out of the State

93. The Agreement should further provide that the purpose of
this notification shall be to enable the Agency, if necessary, to
identify, and, if possible, verify the quantity and composition
of, nuclear material subject to safequards under the Agreement
before it is transferred out of the State and, if the Agency so
wishes or the State so requests, to affix seals to the nuclear
material when it has been prepared for shipping. However, the
transfer of the nuclear material shall not be delayed in any way
by an action taken or contemplated by the Agency pursuant to this
notification.

16 Doc 3

Advance notification of international transfers

l16. As foreseen by the provisions in Paragraph 54 of the Safe-
guards Document, the Agency should be in a position to perform
special inspections of significant quantities of nuclear material
before these are transferred out of the State. Such special in-
spection would enable the Agency to measure the nuclear material
to be transferred and to check the measures taken for the pro-
tection of the nuclear material during transit. Accordingly the
advance notification should indicate the protective measures to
be taken. The transfer would not be delayed by any action of the
Agency taken pursuant to an advance notification. It is expected
-that, 1f required, the exporting State will be able to provide
the Agency with corroboration from the recipient State that the
material has been received so that the material can ultimately be
removed from the inventory of the exporting State. When material
is exported to another non-nuclear-weapon State for peaceful
purposes, it would again have to come under a safequards agree-
ment with the Agency; in that case advice of the arrival of the
material will reach the Agency from the recipient State.

66 OR 29

U.s.: "...[Aldvance notification need cnly be made after con-
clusion of a commercial contract. It was important that the *
Agency should have advance notification so as to be able to as-
certain the amount of material being transferred... The interest
of the State and the Agency were identical with regard to the
need for protection [during transfer), and the Agency could give
valuable advice on the measures to be taken..."
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Japan: "...[Tlhe measures taken to protect nuclear materials in
transit fell within the responsibility of the State and were no
concern of the Agency..."

6 OR 30

U.S.: "...[Tlhe transfer operation constituted the most valuable
part of the fuel cycle as regards the risk of diversion - some-
thing which the consignor State had as much interest in prevent-
ing as the Agency. However, the protective measures...were very
simple, and their cost would not be excessively high. Thev in-
volved a system of vouchers to be made out whenever the materials
passed from one carrier to another, so that in cases of diversion
or loss it would be possible to know exactly in whose hands the
materials had been at the moment of their disappearance."

7 OR 30
"In addition, seals would be affixed to the packages, and the
Agency has great experience in that filled of which States could
make good use..."

48 Doc 66/Rev.l

48. The Agreement should provide that the advance notification
shall enable the Agency to verify consignments of nuclear ma-
terial, subject to safeguards under the Agreement, before these
are transferred out of the State; that the advance notification
shall normally be made two weeks before the date on which the
nuclear material is intended to be transferred out of the State
and that it shall consist of an advance inventory change report
indicating in addition the protective measures to be taken, the
destination, the means and route of transport and the expected
dates of export and arrival of the nuclear material. It should
be provided, however, that the transfer shall not be delayed by
any action of the Agency taken pursuant to an advance notifica-
tion.

Doc 66/Rev.1l

IAEA: "...There is a need for advance information on transfers
of significant amounts to permit the Agency to verify the guan-
tity and nature of safequarded nuclear material that is to be
exported and thereby withdrawn from safequards in the State; to
identify the consignment and possibly assure its integrity; e.qg.,
by sealing, for verificatian on arrival in another State where it
will be subject to Agency safeguards."
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IAEA: "In accordance with Paragraph 11 of Part I, gafeguards.on.
nuclear material.are.terminated when the material has been trans-
ferzxed-out-of~the-State,.and.the, Agency should keep a record of
such.transfers. Therefore, the Agency should be in a postion o
verify the quantity and nature of nuclear material shipped. Pre-
paration, travel and the verification itself inevitably take some
time, so that an advance notification will be required. Two
weeks would seem to be adequate to cover all cases and would give
the parties to a transaction ample time for prior completion of
all details, including the conclusion of the purchase contract.
In the rare case that a sudden decision is taken to export nu-
clear material, the Agency would be ready to consider waiving the
two-week period upon consultation, either by taking exceedingly
prompt action or - as may sometimes be feasible when material is
transferred to a State where it is again under Agency safeguards
and if shipper/receiver differences do not play an important role
in the verification of this particular type or quantity of ma-
terial - by waiving its right of inspecting the consignment al-
together."

Doc 111 France/U.K. Comments

(a) Should any responsibility, as far as safeguards are
concerned, be assigned to States iavolved in int=r-
national transfers of nuclear material only in the
sense that their air space or territory is crossed, or
their airlines and ships used? Or should responsi-
bility rest solely on the exporting and importing
States?

{b) Should the Agency be involved in the physical security
of safequarded nuclear material being transferred in-
ternationally?

{c) In the light of conclusions reached in relation to
sub-paragraph (a) and (b) above, what provisions
should be included in the International Transfers
section of Part II of safeguards agreements, and what
recommendations on the subject should the Committee
make in its report to the Board?

3 OR 51

U.K.: The .four delegations [Canada, France, Sweden, and the
U.K.] believed that it would be undesirable and impractical to
establish a regime under which safeguards responsibilties would
be placed on States which were only incidentally involved in
international transfers in the sense that their airlines or ships
utilized. ...[I]t was legally acceptable to determine in an
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