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UNITED STATES ARMS CONTROL AND DISARMAMENT AGENCY

1:&”” Glﬂ Sg!f[gg Washington, DC 20451

PREFACE

September 5, 1984

This report was prepared to facilitate understanding of
the intent of Information Circular 153 of the International
Atomic Energy Agency. It was prepared by International Energy
Associates Limited, which is responsible for its contents,
based on official documents of the IAEA and reflecting the
considered judgments and understandings of active participants
in the development of the INFCIRC.

The report quotes extensively from official documents of
the IAEA Board of Governors and its committee which developed
the INFCIRC. The distribution of such Board documents is
restricted by the IAEA. Consequently, this report has been
classified "CONFIDENTIAL" to comply with that restriction.

Znand o Focek.

Frank S. Houck

Project Officer
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Summarv and Hichlights

REVIEW OF THE NZGOTIATING EISTORY OF TEE
IAEA SAFEGUARDS DOCUMENT INFCIRC/153

introduction and Purpose

The basic statutory authority for the application of sazfeguards
by the International Atomic Energy Agency (IAER) is its Statute
which was approved on October 23, 1956, and came into force in
July 1957, This Statute has the status of an international
treaty or convention.

Notwithstanding important developments in the delineation of in-
ternationzal safeguards principles, criteria, requirements, and
procedures such as the issuance of INFCIRC/26,and INFCIRC/66, the
manner in which safeguards would be applied under the Treaty on
the Non-Proliferation of Nuclear Weapons (NPT) remained the sub-
ject of debate in the months following the opening of the Treaty
for signature on July 1, 1968. 1In order to develop a concreie
rproach to this guestion, the Board of Governors of the IAEA
established a committee open to all members of the Board -- the
Safeguards Committee (1970) ~-- to consider the content of safe~
guards agreements with parties to the Treaty.

The results of the deliberaticrns of this Commit:tee are contained
in the document entitled "The Structure and Content of Agreements
Between the Agency and States Required in Connection With the
Treaty on Non-Proliferation of Nuclear Weapons (INFCIRC/153).*
This document was developed in a lengthy series of meetings in
Vienna in 1970-1871. 1Its provisions provide authority for the
application of safeguards only when incorporated in safeguards
agreements between the Agency and the state or states in gques-
tion, but, in general, these agreements conform closely to the
provisions of INFCIRC/153.

The document itself is a highly complex one, with important par:s
of it reflecting carefully drawn compromises of conflicting views
among the participants. These compromises are often expressed in
‘language which, standing alone, is subject to varying interpreta-
tions. It is not surprising that, with the passage of time, the

*Throughout this report INFCIRC/153 corrected, the final version
of the IAEA document, is referred to for convenience as INFCIRC/
I53.

Fae
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"institutional memory" of the principal entities concerned with
the administration of safeguards has eroded, as individuals with
detailed knowledge of the negotiating history have left their
former positions.

By way of illustration, considerable dissension has existed for
some time, both within the Agency's Secretariat, and between the
Agency and member states, as to the Agency's rights and respon-
sibilities to apply safeguards to "undeclared material," a term
which, not unimportantly, is nowhere found in INFCIRC/153. It .
was a reasonable assumption, which the results of this study have
confirmed, that the extensive negotiating history of INFCIRC/153
would shed light on this controversy. Yet .another example is the
continuing dispute over the relative roles of materials account-
ancy ané containment and surveillance in the implementation of
safequards pursuant to INFCIRC/153 agreements, a full understand-
ing of which reguires examination not only of the negotiating
history of INFCIRC/153 itself but of the context in which it was
developed; in particular, the treatment of this matter in the
Agency's safeguards system prior to the development of INFCIRC/
153.

Many other examples could be cited of areas of controversy or at
least differences of opinion in the interpretation and implemen-
tation of INFCIRC/153. These two publicly known and visible
issues are mentioned simply to demonstrate that the concerns
which led to the performance of this study under the auspices of
the Arms Control and Disarmament Agency are not simply academic
or hypothetical, but arise out of practical and, in a number of
cases, serious issues which affect the implementation of safe-
guards by the IAEA.

It is the purpose of this study, therefore, to seek to establish
the intent of INFCIRC/153, as reflected in its negotiating his-
tory. This history is incorporated principally in the IAEA's
Official Records ("ORs") of the 1970-1971 meetings of the IAEA
Safeguards Committee in which INFCIRC/153 was developed, together
with the various propeosals and memoranda considered by the Com-~
mittee in the course of its deliberations. It should be noted
that, while the ORs are not verbatim records of the Committee's
deliberations, they are quite detailed, are prepared by highly
competent professionals in the preparation of meeting records,
and are circulated in drait for review by participants before
being placed in final form. Thus, their evidentiary value and
reliability as a basis for interpretation are quite high.

ii
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In addition to this documentation, a critical ingredient of the
review has been the recollections of active participants in the
negotiations, which helpec not only to f£ill the gaps in the writ-
ten records, but to place this record in a coherent overall per-
spective. This review has, accordingly, been prepared by indi-
viduals who served on the delegation of the United States to the
IAEA Safeguards Committee (1970).

Since INFCIRC/153 consists of a large number of separate provi-
sions each dealing with a discrete aspect of the system, it is
not feasible teo summarize the findings of the study with respect
to each of these in a2 brief and concise resume. Conseguently,
this summary section of the report, after describing the general
background of the development of INFCIRC/153, presents selected
highlights of the fifidings, including several of particular sig-
nificance as well as those which illustrate how analysis of the
record can contribute to a better understanding of the intent of
the document. Finally, this section of the report expresses a
general conclusion as to the overall intent of INFCIRC/153, as
reflected in the results of the review.

Background

The development of INFCIRC/153 had its ‘explicit beginning in the
negotiation and conclusicon of the NPT, and the decision of the
IAEA to adapt its safeguards system for application to Treaty
parties. The development, however, cannot be isolated from the

earlier phases in the evolution of the Agency's safeguards system.

A fundamental aspect of this background is that the negotiation
anéd adoption of the documents which define and establish the
"Agency's Safeguards System" were an unanticipated development,
not specifically mandated by the Agency's Statue, which itself
establishes the Agency's rights and responsibilities to apply
saZfeguards "to the extent relevant to the project or arrange-
ment." ~ These statiitory provisions were themselves the result of
intensive international negotiations. The heart of the safe-
guards rights are the inspection provisions of Article XII.A.6 cf
the Statute, which authorizes the Agency:

"To send into the territory of the recipient State or
States inspectors...who shall have access at all times
to all places and data and to any person who...deals
with materials, equipment, or facilities...required...to
be safeguarded, as necessarv to account for source and
special fissionable materials...and to determine...com=-
pliance with the undertaking against...military pur-
pose..." {emphases added).
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Notwithstanding the presence of these broad rights in the IAEA
Statute, the circumstances which prevailed at the time the Agency
was established leé to the conclusion that the safeguards were
not likely to be implemented unless more specific guidelines for
their application were established and incorporated in agreements
between the Agency and member states in which safeguards were to
he applied. Since these guidelines could be interpreted or ap-
plied in a manner which could diminish the effectiveness of safe-
guards below that envisioned and authorized by the broad statu-
tory rights, an important objective of U.S$S. participation in the
negotiation of the documents which defined "the Agencyv's safe-
guards system," has been to avoid any diminution of the Agency's
rights as incorporated in the Statute. This objective, which was
shared by a number of the members of the Agency and its Board of
Governors, is reflected in the approach, commen‘“to both INFCIRC/
153 and earlier Agency safeguards documents, of confirming ex-
plicit limitations to "routine" inspections, while specifically
providing for special inspections which could be undertaken when
justified, and which entail the full statutory access. In this
sense, the statutory right of "access at all times to all places
and data...as needed" has been maintained.

Another key decision, made at the very outset of the process of
developing the Agency safeguards system, was that the task should
be approached on a step-by-step or evolutionary basis. In imple-
mentation of this decision, the Agency's safeguards system, ul-
timately codified in the Agency document "Information Circular/
66/Revision 2" was developed in several steps, beginning in 1961
with safeguards applicable to reactors of less than 100 Megawatts
thermal capacity, and continuing in 1965 and 1966 with safeguards
applicable to reprocessing and fuel fabrication facilities.

While necessary, the decision to approach the development of the
safeguards system in an evolutionary manner entailed some risks
to the development of an effective system. This Tisk was that
each negotiation of a safeguards document, or the review of an
existing one, presented opportunities for weakening the existing
system, given the general attitude that safeguards should not be
"intrusive." Accordingly, overall reviews of the safeguards
svstem were avoided insofar as possible. Given this background,
the decision to reconvene the Agency's Safeguards Committee to
consider the safeguards which should be applicable to parties to
the NPT did not come easily and quickly. It was widely recog-
nized among the Agency's members that steps were reguired to fur-
ther define the manner in which safeguards would be applied to
NPT parties, given the provisions of the Treaty which explicitly
established certain principles of such safeguards. At the same

iv
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time, there were concerns that a2 fundamental "review" ¢f the
existinc svstem could lead to undesirable resulis, both in terms
ol the safeguards applicable to NPT parties and those which would
remazin applicable to non-parties.

It is, accordingly, a little noted fact that the development of
INFCIRC/133 was specifically undertaken (GOV/INF/222) not to
establish a new system distinct from that of INFCIRC/66, but
rather to determine the content of safeguards agresments with NPT
parties. It was for this reason that INFCIRC/153 is entitled:
"The Structure and Content of Agreements..." rather than the
“"Agency Safeguards System" for NPT parties. Thus, INFCIRC/153
did not formally supersede or displace the "Agency Safeguards
System" for NPT parties, but merely adapted it for this use. 1In
reality, of course, INFCIRC/153 does prescribe a significantly
different application_of the Statute than INFCIRC/66, and in
fact, if not in formgapd title, it is a parzallel application with
the same shandlng for NPT parties as INFCIRC/66 continues to have
for non-NPT parties.

These origins have led to continuing differences of views, ex-
pressed as recently as the February 1983 meeting of the IAEA
Board of Governors, as to the applicability of the two documents
-~ INFCIRC/66 and INFCIRC/153 -~ to parties and non-parties to
the NPT. While these differences have important implications fer
Agency safeguards implementation in their own rlght, this issue
is outside the scope of this study.

While there are many distinctions between the safeguards regime
established by INFCIRC/66 and that applied under INFCIRC/153, the
fundamental principle of the Agency safeguards system is common
to both. This is that safeguards are a system for the verifica-
tion of compliance with undertakings which limit nuclear activi-
ties to authorized purposes, dependent upon the ability to detect
diversion should it occur through a graduated set of measures
related to the kind and amount of material to be safeguarded.
Moreovery~in.hoth .cases, safeguards are designed so as not to
hamper the development of nuclear energy for peaceful purposes
and to be no more stringent than necessary to accomplish their
objective. The differences between the two approaches result

from a technical point of view, frem the rationalization and
simplifications made possible by the fact that under the NPT, all
peaceiful nuclear activities in a state are subject to safeguards.
A full understanding of these differences and their implications
for the effectiveness and efficiencv of safeguards represents a
desirable arez for additional analysis. .

v
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Structure cf the Revort and Methodolocgy of the Studv

In this repecrt, INFCIRC/153 is analyzed in two ways. Section 2.0
identifies and examines a number of key issues which arose during
negotiation of the document, or which have emerged subsequently.
While a number of these key issues involve or arise out of a
specific paragraph of INFCIRC/153, the analysis is issue-~oriented,
zand takes into account all relevant provisions of INFCIRC/153.

Irn Section 3.0 cf the report, each paragraph of INFCIRC¥153 (or,
ir & few cases, & set of closely related consecutive paragraphs)
is examined individually. 1In each section, the examination is
divided into three parts: a presentation of the background ané
issues to be considered; an analysis of these issues; and an
interpretation, providing in concise form a statement of the
intent of the document with respect to each issue considered.

in addition, Section 4.0 of this report in a.sgparatevolume,
contains the relevant citations from the IAEA records of the
negotiations tracing the evolution of the major paragraphs of
INFCIRC/153. The final formulation of each paragraph is pre-
sented first, fcllowed by the initial proposal which mest closely
corresponds to the particular paragraph, ané then principal com-
ments and amendments proposed by the participating delegations.
2t the end of Section 4.0, an index of the major subjects covered
by INFCIRC/153 and the corressponding paragraphs is provided.

In conducting the analysis, primary reliance is, of course,
placed on the language of INFCIRC/153 itself, with every effort
being made to examine this language in the context of the docu-
ment as a whole. For example, the provisions of INFCIRC/153
which limit the Agency's access during routine inspections to
strategic points (Paragraph 76(c)) cannot be properly understood
without reference to Paragraph 116, which describes “strategic
points" as those locations which, taken together, allow the Agency
to secure all the information necessary to fulfill its safeguards
responsibilities. At the same time, full use has been made of
the extensive negotiating history found in the @gcumentation of
the meetings of the Safeguards Committee. In many cases, this
documentation clarifies uncertainties in the language of INFCIRC/
153 itself, or provides strong confirmation of the most evident
interpretation. For example, while Paragraphs 1 and 2 unambigu-
ously establish that the Agency has the right and obligation to
apply safeguards on all nuclear material in all peaceful nuclear
activities in a state, the record reenforces these provisions by
establishing that a contrary approach, which would”have-limited
safeguards to "reported" material was explicitly considéred ancé
rejected by the Committee.
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At the reguest of ACDA, a number of senior foreign and interna-
tional organization officials or ex-officials who participated
directly in the development of INFCIRC/153 were requested to
review and comment on this report. Based on the comments sub-
mitted by these officials, this report was selectively modified
to reflect these comments as appropriate. A separate assessment
o these comments is provided in a separate report, IEAL-346.

Eichlightes ¢f Findings

The studv has led to a number of conclusions with regard to key
issues wnich should be helpfil in rescolving or minimizing dif-
ferences in interpretation which have existed or evolved since
the adoption of INFCIRC/153. A small number of these findings
zre .summarized beley,. to illustrate the broad scope and nature of
the results of th -3 i

+ Undeclared Material - Whether the Agency's safeguards
rights extend to nuclear material which has not been "de-
clared" by the state has arisen as a significant issue in
several contexts.

As previously noted, the record reemphasizes the Agency's
right and obligation to apply safeguards on all nuclear
material in all peaceful nuclear activities by establish-
ing that the Committee considered and rejected an alter-
nate proposal (GOV/COM.22/8), which would have limited
safeguards to material reported by the state. Similarly,
INFCIRC/153 deals with this issue in a number of provi-
sions, providing specific means by which the Agency may
fulfill its obligations, including Paragraph 76(a) which
provides that the Agency is to have access during initial
inspections to any location where either the initial re-
port or inspections carried out in connection with it

R 1nd1catedaxh@t nuclear material is present; and Paragraphs

73 ahd 77, “hich provide that the Agency may make special

1nspectlons with limitations on access when the informa-
tion made available by the state is not adequate for the
Agency to fulfill its responsibilities.

« Safeguarding of Facilities - The emphasis of INFCIRC/153
on the safeguarding of nuclear material has led to con-
cern as to whether the Agency possesses sufficient access
to facilities to ensure effective safeguards.

vii
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A number oI provisions of INFCIRC/153, as well as the
negotiating history, make it clear that safeguards activ-
ities, including -inspections, may take place at facili-
ties, as necessary to ensure that the Agency can fulfil]
its responsibilities. 1In this case, too, the record re-
veals that the Committee rejected a proposal (GOV/COM.22/
116), which would have explicitly limited the right to
make iaspections to "nuclear material and its flow," de-
ciding instead that inspections would be concucted in
accordance with the detailed provisions of the document.
A number of these provisions explicitly authorize facility-
oriented inspection activities.

The negotiating history also makes it clear that the em-

phasis on the safeguarding of materials in INFCIRC/153

reflects a trend initiated in INFCIRC/66 and is not a ¢
departure from past practice.

The Starting Point of Safeguards - An issue which has
arisern poth in the Agency's Board of Governors and else-
where is the precise meaning and rationale of Paragraphs
33 and 34, which provide, in general terms, that mining
and milling activities are not safeguarded, and that Zfull
safeguards are to commence only when nuclear material
reaches 2 state of readiness for fuel fabrication or iso-
tope enrichment.

Careful examination of these provisions themselves, as
well as the negotiating record, makes it clear that the
Committee attached considerable importance to the re-
quirements for reporting international transfers of any
material containing uranium or thorium, even in the form
of ores, and that the requirement that full safeguards
are to commence when nuclear material becomes suitable
for fuel fabrication or enrichment, allows inspection
access at the plant where this stage is reached, and not
simply after material has been transferred from such a
plant.

tratecic Points - A number of observers have cquestioned ~
whether the adoption of the "strategic point" principle
.in INFCIRC/153 has prejudiced the effectiveness of safe-

guards conducted pursuant to this document.

Analysis of both the provisions of INFCIRC/153 itself and
its negectiating history indicates that extreme care was

exercised by the Committee to ensure that the adoption of
the "strategic points" approach would not limit safeguarcs
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effectiveness. This care is reflected in Paragraph 116,
which provides that all the "strategic points" taken to-
gether must allow the Agency to secure all necessary
information; in Paragraph 47, which calls for the reex-
amination of design information and the redetermination
of strategic points if deemed necessary on the basis of
verification experience; and in the provisions for ad hoc
and speciel inspections in which access is not limited tc
strategic points.

Indevendent Verificatién and the Role of National Svstems
- Perhaps no safeqguards issue has Deen more persistent
than the extent to which the Agency is expected to rely
on national systems of accountancy and control, and whe-
ther these systems may limit the Agency's right and obli-
gation of ihdependent verification that nuclear material
has not been diverted.

The negotiating history reveals an extensive and explicit
record, especially in relation to Paragraph 7, that the
Agency's right of independent verification is not abridged
by its obligation to make appropriate use of the findings
of the state system. This record establishes that Para-
graph 7 was adopted after the rejection of proposals that
would have limited the Agency to verifying the effective-~
ness of the state system, rather than its £findings, and
only after explicit assurances were provided by key dele-
gations of their agreement that Paragraph 7 calls for
independent verification by the IAEA.

The Rejection of Inspectors ~ The right of states to re-
jJect inspectors has arisen as a practical problem, in
terms of meeting the Agency's need for both an adeguate
number and an appropriate diversity of inspectors.

The negotiating record establishes that the right of the
Board to consider and take appropriate action on the re-
peated refusal tc accept the designation of ingpectors
was omitted from the draft under consideration by the
Committee, and was explicitly adopted by the Committee
thus underscoring the importance attached to this prin-
ciple.

Unannounced Inspections - A number of observers believe
that the eifectiveness and efficiency of safeguards could
be improved by the conduct of unannounced inspections,
but Agency use of this right may have been impeded by a
concern that it was not acceptable to member states.

ix
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aragraph €1, which authorizes the Agency to carry out &
ortion of its routine inspections withoutr advance noti-
tion, was adoptec after extensive discussion and ex-
it rejection of proposals which would have denied the
cy this right.
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« The Respective Roles of Materials Accountancy and Con-
tzlnment and Surveillance - The language of Paragraph 28
that aescribes materials accountancy as 2 safeguards
measure of Iunéamentz! importance, with contazinment ané .
surveillance as important complementary measures has been L
interpreted by some as limiting containment and surveil-
lance to & decidedly secondary role.

The negotiating history places a different connotation on
this relationship, by establishing thatigontdinment and
surveillance were explicitly included #n INFCIRC/153 to
rectify their omission from INFCIRC/66, and by reflecting
strong support by the Committee for the virtuzl equiva-
lence in the importance of containment and surveillance
with material accountancy. Thus, the record establishes
as the correct interpretation that materials accountancy
cannot be dispensed with, but that, where applicable and
necessary, mejor emphasis may be placed on containment
and survejillance.

These selected examples represent only a few of the numerous in-
stances where the analytical approach employed, including careful
examination of the negotiating history, add substantially to an
understanding of the content of INFPCIRC/153 and, in some instances,
correct some common misconceptions of its meaning.

Inevitably, of course, such an examination cannot and did not
resolve all uncertainties or shortcomings in the specificity of
INFCIRC/153. For example, the official record casts little ad-
ditional light on the interpretation of Paragraph.Bl, which es-
tablishes the criteria to be applied by the Agency in determining
the actual effort of routine inspections. This gap in the record
resulted from the £act that the key éiscussions of provisions
took place in informal sessions which were not recorded. Never-
theless, analysis of the provisions themselves, and their rela-
tionship to the corresponding provision of INFCIRC/66 adds con-
siderably to an understanding of their intent.

In & similar vein, while the record clearly establishes the im-
portance of avoiding abuse of the right to reject the designation
of inspectors, it does not provide criteria for establishing when
abuse has occurred. Aadditionally, while the Agency's right and

CONFIDENTIAL



CONTIDENTIAL

AC2NC103
otligation tc apply safeguards on zl! nuclear materizl in all
peaceZul nuclear materials is clearly established, the mechanisms
aveileple to the Agency Zfor accomplishing this, particularly in
relatior to materizl in "undeclared facilities" (as contrasted
with "undeclared materiesl" in declarec facilities), are less
ciear.

Here, too, these examples constitute only highlights of some re-
mezininc uncertainties, and more could be cited. Nevertheless,
the contribution of the recoré to resolvinc or narrowing uncer-
tainty is & mejor one ané, if anything, grezter than might have
been anticipated.

Conclusions

Jwo fundamental apd:not always mututally consistent objectives
were pursuyed By the United States in the development of INFCIRC/

153. These were:

1) To preserve the integrity and effectiveness of the IAEZ
saieguards system; in particular, its inspection rights,
including the right of continuous inspection for reproc-
essin¢ plants and other bulk handling facilities, and the
maintenance cof the principle of independent verification
by the IAEX.

2) To the extent consistent with the above, to make the NPT
more acceptable by appropriate simplifications anéd ration-
alization of the safeguards to be applied under the Treaty.
This meant, among other things, giving visible effect to
the Treaty reguirements that safeguards be conducted,
insofar as possible, in accordance with the principle of
strategic points.

To & considerable degree, these objectives were shared by other
pagticipants in the_ deliberations, although the relative emphasis
given tne twé objectives undoubtedly varied.

With respect to the objective of improving the attractiveness of
the NPT and the likelihood of its ratification, the evidence is
that this objective was achieved., The vast majority of states
with significant nuclear programs have adhered to the Treaty and
have accepted its safeguards, including some which were active in
presenting formulations different from those which were finally -
adopted in INFCIRC/153. In an article which appeared after con-
clusion of the Safeguards Committee meeting, Dr. Werner Ungerer,
the Chief negotiztor of the delegztion of the Federal Republic of
Germany statec: "...for the industriazl non-nuclear states which

%1
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are primarily sffectes by safeguaras, the model acreement...is
undoubtedly & success. Their fears that the safeguards...would
[impede anc impzir nuclear enercgy development ané competit ive-
ness) have, tc & large extent, been dispelled by the restrictions
ané pretective measures built into the model agreement." Of the
states which have not vet acceded to the NPT, onlyv one, South
frica, &ttributes its decision, at least in pert, to concern
over the safeguards system.

It itg, of course, the first objective, and its achievement, which
constitutes the main thrust of the studéy, ané which presents more
€ifficult judgemental issues. The judgement of the United States
2t the time was that INFCIRC/153 dié achieve the objective of
maintaining the effectiveness and integrity of Agency safeguards,
although in the case of some provisions, particularly those re-
lating to inspection efforts, the margin was close.

Prom the vantage point of the present, it is difficult to separ-
ate the issue of the adequacy of the document from that of the
manner in which it has been implemented. 1In this respect, indi-
vidual findings such as those highlighted above do not adeguately
convev & key and perhaps the most important single conclusiocn
which can be drawn from an analvsis of ‘INFCIRC/153 and its nego-
tiating history. This is that INFCIRC/153 clearly contemplates
anc provides for a2 much more dynamic approach to the application
cf safeguards than has apparently evolved in practice. A central
feature of INFCIRC/153, recognized as such in the negotiating
history, is its provision for adjustment of arrangements, and, if
necessary, for special and more intensive inspections, as dic-
tated by the results of verification activities or by special
circumstances. The details of this approach are described in
Section 2.15 of this report, which anzlyzes the "Flexibility or
Action Levels" of INFCIRC/153.

It is not the purpose of this observation to suggest that circum-
stances have arisen in any of the states in whichusafeguards are
being applied pursuant to INFCIRC/153 which would-call for ex-
tensive use of the more elevated "action levels" provided for in
INFCIRC/153, ©Neither would it be logiczl or desirable for the
hgency to make use of these provisions simply to demonstrate its
resolve. Nevertheless, the ultimate effectiveness and credibil~
ity of the safeguards system may well depend on the Agency's
readiness and capability to make use of this key aspect of the
INFCIRC/153 regime when circumstances so warrant.

xii
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1.0 INFCIRC/153:
ITS BACKGROUND, NEGOTIATING HISTORY, AND INTENT

1.1 INTRODUCTION AND PURPOSE

The basic authority for the application of safeguards by the
International Atomic Energy Agency (IAEA) to parties of the
Treaty on the Non-Proliferation of Nuclear Weapons (NPT) is con-
tained in the document entitled "The Structure and Content of
Agreements Between the Agency and States Reguired in Connection
With the Treaty on Nonproliferation of Nuclear Weapons"
(INFCIRC/153).* This document was developed in a lengthy series
of meetings irn Vienna in 1970-1971.

..... The doqumeht itself is a highly complex one, with important parts

of it reflecting carefully cGrawn compromises of conflicting views
among the participants. These compromises are often expressed in
language which, standing zlone, is subject to varying interpre-
tation.

It is the purpose of this study, therefore, to seek to establish
the intent of INFCIRC/153, as reflected in its negotiating his-

tory. This history is incorporated in several categories of
documents:

(1) TIAEA records of the negotiation, which include the
Official Records (OR's) of the 1870-197]1 meetings of the
IAEA Safeguards Committee in which INFCIRC/153 was devel-
oped, together with the various proposals and memoranda con-
sidered by the Committee in the course of its deliberations.
(These documents are designated by the symbol GOV/COM.22
followed by a consecutively applied number.)

2) Various collateral IAEA records and documents which are
relevant to the Agency safequards system, and particularly
to its application to NPT parties. An example of such a
document which preceded the formulation of the Committee is
the report (GOV/INF/212) of a group of IAEA consultants
specifically charged with "studying the impact of the NPT -
- on the Agency's safeguards work, and the manner in which
the Agency should apply safeqguards -- to a country's entire
range of peaceful uses...” Also included in this category
are some documents which followed adoption of INFCIRC/153,
but which shed light on its intent, as viewed by the Agency.
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3} National records and documents relating to the nego-

tiatiorn, incluéing negotiating instructions, contemporary

reports of committee sessions and collateral discussions and

negotiations, and analyses of these developments prepared

for the responsible government agencies or for the public.
" These records are unilateral in nature, and with the excep-

tion of a2 few documents prepared by foreign officials for

public use, only United States' records of this nature were

available for this study.
4) IAEA documents relating to the implementation of INFCIRC/
153, particularly relatively soon after its adoption, which
can shed light on the understandings of the Agency or other
parties to the negotiation.

In addition to this documentation, a critical ingredient of the
review has been the recollections of active participants in the
negotiations, which helped not only to £ill in gaps in the writ-
ten record, but to place this record in a coherent overall per-
spective. -

The results of this review are presented in this report. An
important gualification which should be made with regard to the
scope of this review is that it has not examined in detail the
guestion of safeguards financing and resources. This qualifi-
cation is in no sense intended to minimize the importance of
these issues. Rather it is because the issues were not resolved
by INFCIRC/153, the scope of which is the relationship between
the Agency and states in which safeguards are applied, and not
internal or global issues such as financing and resources.
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1.2 BACKGROUND

1.2.1 Early History

While the development of INFCIRC/153 can be viewed as having its
explicit beginning in the negotiation and conclusion of the NPT,
and the decision of the IAEA to adapt its safeguards system for
application to Treaty parties, this development cannot be iso-
lated from the earlier phases in the evolution of the Agency's
safeguards system. It is, therefore, useful to review briefly

certain aspects of this process which shed light on INFCIRC/153
itself.

A fundamental aspect of this background is that the negotiation
and adoption of the documents which define and establish the
"Agency's Safeguards System" were an unanticipated development
per se. The IAEA Statute itself, principally in Article XII,
establishes the Agency's rights and responsibilities to apply
safeguards, bestowing on the Agency broad rights which were them-
selves the result of intensive international negotiations. The
heart of these rights is the inspection provisions of Article
XITI.A.6 of the Statute, which authorizes the Agency:

"To send into the territory of the recipient State or
States inspectors...who shall have access at all times to
all places and data and to any person who...deals with ma-
terials, equipment, or facilities...required...to be safe-
guarded, as necessary to account for source and special
fissionable materials...and to determine...compliance with

the undertaking against...military purpose...." (emphasis
added).

An important fact in placing the development of the Agency safe-
guards system in perspective is that the safeguards rights set
forth in United States bilateral Agreements for Cooperation,
which are expressed in terms very similar to those of Article XII
of the Statute, were successfully implemented for several years
without the development of any more detailed agreements concern-
ing their application.

The safeguards rights of the Statute, however, could not be acti-
vated until incorporated in specific agreements between the
Agency and a state. While the Agency might have taken the posi-
tion that the statutory rights were to be incorporated without
change in any such agreement, the political realities were that
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these rights would be subject to case-by~case negotiation. Under
these conditions, it was argued that there was a positive benefit
in the development of a standard which the Agency could defend as
being in the common interest of member states and which indivi-
dual states would find it difficult not to accept.

The issue of whether the statutory rights enumerated in Article
XI1 are or are not subject to diminution through the process of
formulating geqeral guidelines -- that is, the Agency safeguards
system -- and the incorporation of these guidelines in specific
safeguards agreements has never been explicitly considered and
resolved. The position of the United States has been that the
safeguards documents should constitute a description of how the
Agency will, in general, exercise its rights, while ensuring that
the full statutory rights remain available if and when needed.

This concept has been generally followed through the approach of
confining the explicit inspection limits, in both INFCIRC/66 and
INFCIRC/153, to “"routine" inspections, while specifically pro-
viding for special inspections which could be undertaken when
justified, and which entail the full statutory access. In this
sense, the statutory right of "access at all times to all places
and data...as needed" have been maintained.

Another key decision, made at the very outset of the process of
developing the Agency safeguards system, was that the task should
be approached on a step~by~step, or evolutionary, basis. This
approach was justified on the grounds that both the Agency and
states needed to gain experience in the application of safeguards
to relatively small and simple facilities before seeking to de-
cide how larger and more complex facilities, which in any event
were in the future, should be safeguarded. While this rationale
was not invalid, a more basic concern was that the safeguards
that would be necessary for larger and more complex facilities,
even though not yet developed in detail, would be of an intensity
-- extending to resident inspection -- which would not be gener-
ally acceptable to states until further experience with IAEA
safeguards was gained. Thus, the Agency safeguards system of
INFCIRC/66 was developed in several steps, the first applying to
reactors of less than 100 MW, the second to reactors of larger
size, the next to reprocessing plants, and the last to fabrica-
tion and conversicn plants. Only enrichment plants were left
untreated by INFCIRC/66.

While necessary, the decision to approach the development of the
safeguards system in an evolutionary manner entailed some risks
to the development of an effective system. This was that each

4
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negotiation of a safeguards document, or the review of an exist-
ing one, presented opportunities for weakening the existing sys-
tem, given the general attitude that safeguards should not be

"intrusive." Thus, overall reviews of the safeguards system have
been infrequent. .

In illustration of the tendency to avoid "reviews" of the system
as a whole, it is a little remembered fact that the development
of INFCIRC/153 was specifically undertaken (GOV/INF/222) not as a
review on adaptation of the INFCIRC/66 system but to determine
the content of safeguards agreements with NPT parties, and it was
for this reason that INFCIRC/153 is entitled "The Structure and
Content of Agreements..." rather than the "Agency Safeguards
System" for NPT parties. 1In fact, INFCIRC/153 did not formally
supersede or displace the "Agency Safeguards System" even for NPT
parties, but merely adopted it for this use.

In reality, of course, INFCIRC/153 does prescribe a significantly
different application of the Statute than INFCIRC/66 and, in fact
if not in form and title, is a parallel application with the same
standing for NPT parties as INFCIRC/66 continues to have for non-
NPT parties.

In retrospect, the successive safeguards negotiations in the
Board, whether involving periodic reviews or the coverage of new
areas, did not result in a generally declining level of safe-
guards effectiveness. 1In fact, these steps more often resulted
in the adoption of important new strengthening measures. For
example, in adding the safeguards provision for large reactors to
the original system (INFCIRC/26/Add.l), the principle of "pur-
suit" -- the application of safeguards to successive generations
of nuclear material -- was incorporated into the Agency system,
correcting an omission which constituted a serious defect in the
original document. 1In adding provisions for reprocessing plants
(INFCIRC/66/Rev.1l), the principle that large facilities of this
.Category would normally be safeguarded through continuous in-
spection was explicitly adopted. A number of other improvements
were made in specific safeguards agreements, a process which was
facilitated by the fact that INFCIRC/66 does not prescribe a
model agreement but only a set of general principles. Despite
these important indications that reviews of the safeguards system
were in fact generally constructive, there was continuing concern
that led to the general feeling that frequent reviews should be
avoided.

Another issue, or set of issues, which appeared early in the
development of IREA safeguards and continued to arise, ultimately
influencing the development of IAEA safeguards, is deserving of
mention. This issue, which had its origin as early as IAEA Stat-
ute negotiations, was whether safeguards were "applicable" to

5
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facilities as well as materials, or, put differently, whether
facilities as well as materials were subject to safeguards. &
closely related question was what items or activities should
trigger safeguards, if supplied by one state to another.

One position, which tended to be espoused especially by countries
possessing domestic sources of uranium but with limited capacity
for manufacturing eguipment, was that only nuclear material, and
not equipment, should be "subject" to safeguards.

However, the desire to have only nuclear material, and not equip-
ment, "subject to safeguards" also appealed to a number of in-
dustrialized countries which were concerned by the possible com-
promise of proprietary commercial technology through the applica-
tion of safeguards.

In early safeguards discussions both within the Agency and among
suppliers, considerable confusion existed among the concepts of
what is "subject" to safeguards; to what are safeguards "“applied;"
and what "attracts" or "triggers" safeguards. During the early
1960s, therefore, considerable effort was devoted to clarifying
these distinctions. The basic concept which evolved was that
there were certain items which might "trigger" safeguards on the
activity or project to which they were supplied, while other
activities or items were themselves "subject" to safeguards.

By establishing that there was a distinction between an item the
supply of which would trigger or attract safeguards, and one
which was itself "subject" to safeguards, some of the confusion
and dissension as to whether equipment as well as materials were
"subject" to safeguards was overcome. This was reflected for the
first time in INFCIRC/66, which clearly implies (in Paragraph 19)
that only nuclear material is subject to safeguards, even though
the supply of nuclear facilities, important egquipment, or certain
materials would trigger safeguards. In addition to the supply of
various items, other events might trigger safeguards, including a
bilateéral understanding between states, or a state's unilateral
decision to accept safeguards on some or all of its peaceful
nuclear activities. Whatever the triggering mechanism, however,
the safeguards applied would be determined by the overall char-
acteristics of the activity or facility to be safeguarded. 1In
the case of the NPT, of course, safeguards are applied to all
peaceful nuclear activities in a state and the question of what
"triggers" safeguards does not arise. This is an important dis-
tinction and simplification from the situation covered by

" INFCIRC/66.
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The concept that only nuclear material is subject to safeguards
derived support from the hgency Statute itself, Article XII.x.6
which authorized inspection as necessary "to account for source
and special fissionable materials supplied and fissionable pro-
ducts," a prescription which, in turn, rests on the fact that it
is only through the diversion of material, broadly construed,
that a nonproliferation violation can occur. It was generally
recognized that it was acceptable to view only nuclear materials
as "subject" to safeguards, provided that the list of items that
could "trigger" safeguards was sufficiently comprehensive; and
provided also that it was understood that even though only ma-
terial was subject to safeguards, safeguards measures would, of
necessity be applied at facilities, even when, in the case of
inspections to assure construction in conformance with design, nc
safeguarded nuclear material is present in the facilities.

The understanding that only nuclear material was "subject" to
safeguards, although safeguards are necessarily applied at fa-
cilities was helpful in rationalizing the safeguards system and
was an important positive step in securing improved acceptance of
safeguards. A current issue in IAEA safeguards implementation is
the belief that the adoption in INFCIRC/153 of the explicit formu-
lation that only nuclear materials are "subject to safeguards" is
a sharp break with the past, and that this limits the Agency's
inspection capacity in several important respects. In fact, as
explained above and confirmed by the record to be presented later,
the principle had been established much earlier, and care was
taken in the development of INFCIRC/153 to preserve all necessary
opportunities for safeguards access to facilities in the safe-
guarding of nuclear material.

Despite the reluctance of some Agency members to "reopen" the
IAEA safeguards system, the successful negotiation of the NPT
made it essential to review the application of the system to
Treaty parties. Negotiation of the Treaty made it clear that
several key potential parties, including the FRG and Japan, would
be unlikely to adhere to the Treaty without assurances that Agency
safeguards would be applied in a manner consistent with the fact
that all peaceful nuclear activities in the state would be under
safeguards, the Treaty itself, and the espoused, at the FRG in-
itiative, "principle of safeguarding effectively the flow of
nuclear material...at certain strategic points."

The acceptance of the "strategic points" concept by the United
States was based on the belief that it, in fact, represented no
major departure from the way in which IAEA safeguards were al-
ready being applied, and that it could be accommodated provided
it was applied in practice only to the extent that advancing
technology permitted. In addition to the “strategic points”

7
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concept, potential Treaty parties had made it clear that they
believed that the fact that under the Treaty all of a state's
peaceful nuclear program would be subject to safeguards would
allow important simplifications and rationalization of the then
current system, through the opportunity for cross-checks between
different facilities. While there was general acceptance of this
proposition in principle, there was disagreement as to the extent
to which full-scope safeguards provided a valid technical basis
for the relaxation of safeguards, given the fact that the safe-
guards utility of data from different facilities in the same
state would be limited.

Notwithstanding these concerns, there was, no basic disagreement
on the need to adopt the Agency safeguards system to the agree-

ments to be negotiated pursuant to the NPT. Moreover, much was
" at stake in the outcomeé of these discussions. Broad adherence to
the Treaty, including, in particular, certain key states such as
the FRG and Japan, was crucial to the success of the Treaty.
These countries, along with others, had made their ratificaticn
conditional upon a successful outcome of the safeguards discus-
sions. Additionally, there was a widely shared desire to make
the safeguards applicable to NPT parties as attractive as pos-
sible consistent with maintaining their effectiveness, in order
to provide an incentive for NPT adherence.

Finally, the Treaty placed a limit on the time available to par-
ties to initiate and conclude negotiations of their safeguards
agreements with the Agency, and it was essential, if these limits
were to be met, and delays in implementing the Treaty were not to
occur, to initiate the review well in advance of the Treaty time
limits for the negotiation of individual safeguard agreements.

It was against this background that the IAEA Board of Governors
decided, after extended consideration, at a special meeting held
in April 1970, to reconstitute the Board's Safequards Committee,
under the title of “"Safeguards Committee (1970)" to distinguish
it from its predecessors to "advise the Board as a matter of
urgency on the Agency's responsibilities in relation to safe-
guards in connection with the Treaty, and in particular, on the
content of the agreements which will be required..." The Com-
mittee convened on June 12, 1970 and held 82 meetings before
completing its work -- INFCIRC/153 =-- as well as the development
of a new formula for the financing of safeguards, on March 10,
1971. .
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1.2.2 Objectives of the United States

In concert with a number of like~minded developing industrially-
developed member states, the United States entered the discus-
sions with two key objectives:

1) To preserve the integrity and effectiveness of the IAEA
safequards system; in particular, its inspection rights,
including the right of continuous inspection for reproc-
essing plants and other bulk handling facilities. This
required that the principle of independent verification
be maintained and that any efforts to convert the system
into one of merely verifying the technical effectiveness
of the state system be rejected.

2) To the extent consistent with the above, to improve the
attractiveness of the NPT and the acceptability of its
safeguards by appropriate simplifications and ration-
alization of the IAEA system. This meant, among other
things, giving visible effect to the Treaty requirements
that safeguards be conducted, insofar as possible, in
accordance with the principle of strategic points.

In line with these basic objectives, there were several other
principles adopted by the United States governing its partici-

pation in the deliberations of the Safeguards Committee. These
included:

(a) To seek or support moderate formulations for con-.
troversial principles, so long as this could be done
without prejudice to the underlying principle.

(b) To support appropriate constraints on implementation
of safequards, when this could be done without
prejudice to the system. An example of this was the
United States proposal to reguire the Agency to review
sensitive design information in premises of the
state rather than requiring its transmission to the
Agency.

{c) To work closely with all delegations and especially

those from other industrialized countries in the ac-
complishment of the foregoing objectives.

1.2.3 Objectives Of Other Participants

As would be anticipated, the objectives of other participants
were by no means always identical to those of the United States.
It is a truism that inspection is not "popular" even when its

9
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necessity is fully understood and accepted, and this attitude, of
course, affected the views of many delegations in varying degrees.

To the extent that the generalization could be reduced to spe-

cific concerns, the dominant complaints were that safeguards

might interfere with peaceful nuclear activities and development

by imposing inconvenience, delays, or costs on construction and
operation; and that they might result in loss of valuable in-

dustrial secrets. These complaints were often generalized under

the label of "intrusiveness." Coupled with this attitude was a oo
generally unspoken concern that the Agency and its personnel fL
might act overzealously, and this risk should be constrained by
provisions in relevant agreements.

Despite these predictable concerns, the dominant attitudes of
virtually all delegations was to ensure the effectiveness of
safeguards, and the deliberations of the Committee were charac-
terized by an exceptional degree of cooperation and mutual under-
standing.

1.2.4 Achievement Of Objectives Of The United States

The extent to which the two general United States objectives
identified above were achieved can best be considered in reverse
order.

With respect to the second objective, of improving the attrac-
tiveness of the NPT and the likelihood of its ratification the
evidence is that this objective was achieved. The vast majority
of states of nonproliferation importance have adhered to the
Treaty and have accepted its safeguards, including some, which
were active in presenting formulations different from those which
were finally adopted in INFCIRC/153. 1In an interesting article
which appeared in "Aussenpolitik" in August 1971, shortly after
conclusion of the Safeguards Committee meetings, Dr. Werner
Ungerer, the Chief negotiator of the delegation of the Federal
Republic of Germany (Fed. Rep. of Germany) stated (page 374):
"for the industrial non-muclear states which are primarily A
affected by safeguards, the model agreement...is undoubtedly a Cioaer
success. Their fears that the safeguards...would [impede and im-

pair nuclear energy development and competitiveness] have, to a

large extent, been dispelled by the restrictions and protective

measures built into the model agreement." Of the states which

have not yet acceded to the NPT, only one, South Africa, at-

tributes its decision at least in part to concern over the

safeguards system.

It is, of course, the first objective, and its achievement, which
constitutes the main thrust of this study, and which presents
more difficult judgemental issues. 1In the final analysis, the

10 .
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question of how well the objective of maintaining the effective-
ness of the Agency safeguards system was achieved in INFCIRC/153
can be judged only through issue-by-issue and section-by-section
analysis. On an overall basis, the United States judgement at

the time was that the document did achieve this objective, although
in the case of some provisions, particularly those relating to
inspection effort, the margin was close.

From the vantage point of the present, it is difficult to separ-
ate the issue of the adequacy of the document from that of the
manner in which it has been implemented. In general, however, it
appears that, to the extent that safeguards implementation in
practice has fallen below the anticipated level, this reflects in
some measure the fact that the rights and opportunities available
to the Agency under the agreements concluded pursuant to INFCIRC/-
153 have not been fully and effectively utilized. To the extent
that this study helps identify and clarify these rights, it will
have served its primary purpose.

11
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2.0 KEY ISSUES OF THE
NEGOTIATING HISTORY AND INTENT OF INFCIRC/153

2.1 INTRODUCTION

This section of the report identifies and analyzes a number of
key issues which arose during the development of INFCIRC/153, or
which have emerged as being of particular importance in the light
of subsequent developments. It is of interest and relevance that
many of the issues which were recognized at the time INFCIRC/153
was developed as being of importance have been confirmed as such
by later developments. The relevance of this point is that, in
general, more detailed discussions took place-and greater care
was taken to reflect views and understandings in the discussion
in connection with these key issues than in regard to provisions
of more routine significance. As a result, the record in regard
to key issues often establishes explicit understandings as to
issuves of current importance.

For each "key issue" covered, the report is divided into three
parts:

« Background And Issues, which summarizes the record to the
degree necessary to provide an understanding of the evo-
lution of the issue and the key statements, documents, or
understandings which shed light on the result achieved,
and an identification and explanation of the principal
issue or sub-issues under consideration;

o Analysis, which draws upon the record to establish the
intent of the Committee with respect to the issue or sub-
issues under consideration; and

« Interpretation, which provides in concise form a state-

ment of the intent of the document with respect to each
issue considered.

It should be noted that this section of the report is organized
in terms of issues, and therefore does not coincide exactly with
particular and unique paragraphs of INFCIRC/153, although the
principal section or sections in which the issue is dealt with
are indicated in parentheses below each key issue. This approach
is deliberate since, while INFCIRC/153 itself is generally
organized on the basis of specific topics or questions being
dealt with in specific paragraphs, important issues are often
affected by more than one paragraph of the document.

12
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This section of the report is followed by a paragraph-by-paragraph
analysis of INFCIRC/153, in view of the desirability of having a
readily available analysis and interpretation of each section of
the document. While this approach necessarily introduces a con-
siderable amount of redundancy into this report, this is jus-
tified by the convenience and ability of treating both specific
issues and specific paragraphs of INFCIRC/153. 1In fact, the
paragraph~by-paragraph analysis is suggested when revxewxng the
"key issues" analyses.

The conclusions of the two sections, as expressed in the "analysis"
and "interpretation" porticns of each issue or paragraph dealt
with are, of course, consistent in result, although the specific
language will differ, since, as explained, each key issue does

not ordinarily correspond to a specific and unique paragraph of
INFCIRC/153.

13

CONFIDENTIAL



CONFIDENTIAL

AC2NC1l03
2.2 ESTABLISHMENT OF "SPECIAL" MATERIAL BALANCE AREAS AROUND
COMMERCIAL SENSITIVE PROCESS STEPS
(Paragraph 46(b)(iv) and Paragraph 76(d))

2.2.1 Background An& Issues

As noted in a preceding part of this report, the matter of pro-
tection of commercial and industrial secrets in connection with
IAEA safeguards has been a preoccupation of member states from
the inception of the IAEA and is reflected in its Statute and its
safequards documents predating the Safequards Committee and
INFCIRC/153.

In the Committee's consideration of Paragraph 5 of INFCIRC/153,
which addressed the general obligation of the IAEA "to take every
precaution to protect commercial and industrial secrets", the
particular concept of establishing a special material balance

. area for that purpose was not discussed. The concept apparently
evolved in the deliberations of the IAEA's Safeguards Technical
Working Group on Verification of Nuclear Materials which met in
September 1970, after the Committee had formulated much of Part I
of INFCIRC/153, including Paragraph 5.

The first reference to such a "special” material balance area ap-
peared in Doc¢ 62/Mod.l, issued by the Director General after the
conclusion of the meeting of the Working Group. 1In the introduc-
tion to that document, the Director General stated that the con-
clusions of the Working Group had a bearing on some of his earlier
suggestions and that the document accordingly set forth some new
formulations. One of the new formulations (4(g)(d) Doc 62/Mod.l)
was an additional comment to the suggested provision dealing with
the uses to be made by the IAEA of design information, which
read: "If the operator so requests, the Agency may agree to
establish a smaller than normal material balance area around a
process step involving commercially sensitive information." That
comment was one of several appearing under the heading of cri=~
teria to be used, inter alia, in selecting safequards material
balance areas.

While the Director General's introduction to Doc 62/Mod.l seems
to attribute all of the new formulations to the conclusions of
the Working Group, the summary of those conclusions (Doc 65) made
no reference to “special" or “smaller than normal® material bal-
ance areas; it did mention that one of the criteria to be used by
the IAEA in establishing material balance areas was that "due
account should be taken of any requirements of the operator" (2
Doc 65).

14
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The concept of a "special" material balance area implied several
issues, only one of which, the first listed below, was discussed
at any length by the Committee:

« Whether the request should be made by the operator or by
the state; ’

« The criteria to be met before the IAEA would honor a re-
qguest for a "special" material balance area; and N

« The character of "special" material balance areas.

2.2.2 Analvsis

Early in the discussions concerning Part I, prior to the issuance
of Doc 62/Mod.1l, the United Kingdom noted (51 OR 32) that many
countries attached great importance to commercial secrets, that
some limited protection might be provided in the case of material
balance areas containing very small amounts of material, of the
order of a few kilograms; secrecy might apply to such matters as
the conditions for conversion of uranium oxide to achieve long
fuel life or the welding of fuel pins. 1In its view, secrets
could be protected provided that there was continuous inspection
at the periphery of the "material control area" and that the
inspector was sure that the inventory did not exceed small
amounts. The United States pointed out (52 OR 32) that a mecha-
nism already existed whereby commercial secrets could be pro-
tected ~- the operator merely had to produce the inventory for
inspection outside of the "material control area".

It would be useful, at this point, to discuss the significance
and development of the terms "material balance area" and "ma-
terial control area". The Director General introduced the term
"material control area" in his initial outline (Part II B(i) and
Part 11, 9(a) Doc 3) to refer to those areas defined or selected
by the IAEA for safeguards purposes. The term "material balance Tees
area" was used then to refer to those areas established by the
operator (or the state) for operational purposes of the plant;:
the two types of areas would not necessarily coincide. The ex-
change between the United Kingdom and the United States noted
above took place with that understanding of the two terms.

Objections were raised (30 and 34 OR 29) to the term "material
control area" because it was said to suggest that the IAEA might
be in a position to direct operations, and other terms were sug-
gested. Subsequently, in the first version of the Director Gen-
eral's detailed suggestions for Part II (Doc 62), that term was

15
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avoided and the term "material balance area" was used to refer
both to those to be used by the IAEA for accounting purposes
{T4(b) Doc 62) and those established by the operator (l4.4 Doc
62). A definition of "material balance area" was included in the
document, however, (79 Doc 62) which referred to "an area for
accounting for nuclear material"; that definition also called for
cach material balance area to be defined such that a) inputs and
outputs may be measured or detegmined and "(b) the physical in-
ventory of material in it is measured in accordance with speci-
fied procedures”.

Before the provisions in Doc 62 were discussed, Doc 62/Mod.l and
then Doc 62/Rev.l (which reflected the changes addressed in Doc
62/Mod.1l) had been issued, reflecting changes made after the
meeting of the Safeguards Technical Working Group. In those
documents, the definition of "material balance area" was reworded
(79 Doc 62/Rev.l), as suggested by the Safegquards Technical Work-
ing Gioup (19 Doc 65), so that item (b) read: "the physical
inventory of material in each MBA can be determined when necessary,
in accordance with specified procedures" (emphasis supplied).

(At no point did the Committee discuss the significance or inten-
tion of the underlined phrase in the definition.) A new comment
also appeared (14.4 Doc 62/Rev.l), which read:

14.4 The Agency will use the following criteria, inter
alia, in selecting safeguards material balance areas:

(a) The size of the area should be related to the accuracy
’ with which the material balance can be established;

{b) In defining the area advantage should be taken of any
opportunity to use containment and surveillance to
help assure the completeness of flow measurements and
thereby simplify the application of safeguards and
concentrate verification efforts at the measurement

’ points;

(c) A number of material balance areas as used by opera-
tors, or distinct sites, may be combined in one safe-
guards material balance area when the Agency determines
that this is consistent with its safeguards require-
ments; and

(d) If the operator so requests, the Agency may agree to
establish a smaller than normal material balance area

around a process step inveolving commercially sensitive
information.

16
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The foregoing comment was not proposed by the Director General to
be included in the relevant provision (dealing with the purposes
of examination of design information), but the Fed. Rep. of Ger-
many, in 3 Doc 86, proposed adding the criteria (with minor
changes in wording) to the subparagraph of the provision which
referred to the defining of material balance areas for accounting
purposes. Thus, when the Committee discussed the matter of the
purposes of examination of design information, it did so in the
context of 14 Doc 62/Rev.l and the amendment proposed by the Fed.
Rep. of Germany in 3 Doc 86, along with the definition of "ma-
terial balance area" in 79 Doc 62/Rev.l.

No delegation opposed the concept of "special" material balance
areas, although Finland (36 OR 41) noted that the proposed wording
("smaller than normal") gave no indication of what normal proce-
dures would be and, therefore, proposed that the provision should
either be redrafted or deleted.

India and the United Kingdom explicitly welcomed the provision
(54 and 55 OR 41). South Africa made a general plea for a pro-
vision to cover the case where a particular feature of a facility
was so vital to the state's interests that information about it
could not be disclosed to anyone, in which case the IAEA would
then have to select an alternative procedure (17 OR 41). Hungary
(21 OR 41) said that the amendment proposed by the Fed. Rep. of
Germany should meet South Africa's concerns.

The United Kingdom (55 OR 41) referred to the use of "special"
material balance areas in cases of serious conflict between the
preservation of commercial secrets and the due application of
safeguards by the IAEA. 1India's comments (54 OR 4l) also re-
ferred to exceptionally important commercial secrets.

Those few brief remarks indicate that the establishment of a
"special"- material balance area was intended to be unusual and
that the request must be based upon serious concern for protec-
tion of important proprietary information. (South Africa‘'s
statement could be interpreted as referring to information relat-
ing to national security, but its delegation did not seek to
change the wording of the amendment of the Fed. Rep. of Germany
which referred specifically to "commercially sensitive informa-
tion".)

There was no discussion, however, concerning any information to
be provided to the IAEA in support of a request or any other
avenue through which the IAEA might evaluate the justification
for the request. The absence of such a mechanism implies that
the TAEA was expected to consider each request solely ‘on the
basis of the IAEA's ability to carry out its responsibilities by
alternate means, if it granted the request.

17
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Australia, in the context of a debate concerning whether the
State or the IAEA should have final say in the selection of
material balance areas generally, observed that if commercial
security were at stake, the onus would be on the state to provide
alternate means for the IAEA to obtain the same results (41 OR
41). No other speaker addressed that point directly, although
there was extensive discussion concerning the general question of
selection of material balance areas. It is clear, however, from
the wording adopted, that the granting of a request for a
"special" material balance area would be permissive rather than
mandatory. That being the case, it should be expected that the
IAEA would grant such a request only if satisfactory arrangements
were made to permit the IAEA to carry out its responsibilities.

The only issue extensively debated was whether the reguest should
be initiated by the operator or the state. The amendment pro-
posed by the Fed. Rep. of Germany in Doc 86 (and the Director
General's comment in Doc 62/Mod.l on which it was based) called
for the operator to do so. 1India (53 OR 41) thought it should be
the state, since the IAEA would not deal directly with operators,
but the United Xingdom (55 OR 41) believed that in such cases it
was precisely the operators with whom the IAEA was concerned.

The Fed. Rep. of Germany (65 OR 41) agreed with India's argument.
The question, however, is a procedural one; obviously, the oper-
ator could initiate the request to the state which in turn (if it
agreed) would forward the formal request to the IAEA. The dis-
cussion of alternative arrangements would, as a formal matter, be
conducted with the state and it would be up to the state to in-
clude the operator in discussions, as necessary.

The character of or criteria for "special" material balance areas
was not discussed directly. The wording of the Director General
in Doc 62/Mod.l and the amendment of the Fed. Rep. of Germany
(Doc 86) referred to "a smaller than normal" material balance
area. -Finland (36 OR 41) found that formulation unsatisfactory,
because it implied a departure from a "normal" procedure which
was not described, and suggested that it be interpreted to mean a
smaller material balance area than would normally be specified
(62 OR 41). The Fed. Rep. of Germany (65 OR 41) did not disagree
with that interpretation but, for what it said were linguistic
reasons, suggested replacing "smaller than normal" with "special."
The United Kingdom (84 OR 41) was not entirely satisfied with
that suggestion and proposed that the material balance areas in
question be "smaller than that which would otherwise have been
established." No other delegation addressed the point and when
the Chairman summarized the concensus (96 OR 41) he used the word
"special."
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It would be fair to say, in light of the evolution of the word,
that the wording suggested by the United Kingdom best expressed
the meaning of "special" that the Committee had in mind. That
interpretation was apparently shared by the IAEA Secretariat.

In a paper (A.CONF. 49/P/770) presented at the Fourth United
Nations International Conference on the Peaceful Uses of Atomic
Energy in September 1971, only a few months after approval of
INFCIRC/153 by the IAEA Board of Governors, the IAEA's Inspector
General Rometsch stated:

The (Safeguards) Committee even specified detailed cri-
teria for material balance area selection. For instance,
on the request of a State a particularly small material
balance area may be established around a process step
involving commercially sensitive information. The idea
being that if there is only a small hold-up of nuclear
material within such an area, and continuous input and
output flow measurements can be made, this would make it
possible to avoid inspection access to the area itself.

Rometsch's paper continued with a discussion of two principles
established in connection with the provision of design information
for the protection of commercial and industrial secrets. Two
classes of such secrets were identified: those, such as data
related to nuclear material flow, which must in any case be dis-
closed to the inspectorate, and second, "the group of industrial
secrets -- mainly process know-how of which the disclosure to the
Agency's inspectorate can be avoided. The criterion for selection
of a particularly small material balance area around a sensitive
process is an example of this second principle."

It is of interest that, while the obvious intent of a "special" or
"smaller than normal" material balance area was to make it un-
necessary for the IAEA to have access to particular technology
contained within the area, there is no provision in INFCIRC/153
which prohibits access for IAEA inspections within material bal-
ance areas. Access for routine inspections is limited to stra-
tegic points (Paragraph 76(c)), which may be either flow key
measurement points {(normally found at common boundaries of adé-
joining material balance areas) or inventory key measurement
points and those points at which containment and surveillance are
employed, which may well be located within a material balance
area. Thus, the "special" material balance area concept does not
itself provide assurance that the IAEA would be denied access to
the technology to be protected. It would appear that the desired
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result could better be achieved (if consistent with the effective
application of safeguards) by the careful designation of strategic
points.

That the Committee adopted the "special" material balance area
concept without identifying and discussing the foregoing con-
siderations is somewhat surprising and probably reflects unfa-
miliarity with the strategic points approach, which was still
evolving, and the fact that the provisions which address access
for inspections were considered at a later time. The provision
for "special" material balance areas is important, however, as an
expression of the Committee's intention to accommodate national
interests to the extent consistent with effective safeguards.

Paragraph 76(d) of INFCIRC/153 is closely related to the concept
of "special' material balance areas established to protect pro-
prietary information. That provision addresses the situation in
which "unusual circumstances require extended limitations on
access by the Agency" for inspections and calls for arrangements
to be made to enable the IAEA to discharge its responsibilities in
light of such limitations. The "unusual circumstances" to which
that provision refers were intended to include the desire to pro-
tect proprietary information, as well as matters related to health
and safety, for example. 1Its application is limited, however, to
those situations in which (a) the "unusual circumstances" were not
foreseen at the time the subsidiary arrangements were concluded,
and (b} the resulting "extended limitations" on access are of a
temporary, rather than permanent, nature. Accordingly, when the
limitations on access are likely to become permanent, a "special"
material balance area should eventually be established pursuant to
Paragraph 46(b)(iv). Any arrangements made pursuant to Paragraph
76(d) must be reported to the Board, but there is no such require-
ment for the establishment of a "special" material balance area.
Therefore, it would appear preferable that a temporary arrangement
be promptly made (and reported to the Board) for extended limita-
tion of access to be followed, if appropriate, by the establish-
ment of a "special" material balance area.

2.2.3 Interpretation

The criteria for a "special" material balance area are:
+ The request for a "special" material balance area  must be
based on the continuing need to protect process know-how

or other industrial secrets, other than material flow
data;
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» The IAEA must be satisfied that the anticipated held-up
of nuclear material within the proposed material balance
area will, at all times, be sufficiently small and that
continuous measurements of the flow of nuclear material
into and out of the proposed material balance area must
be possible and amenable to verification by the IAEA; and

+ The IAEA must have satisfactory means for verifying flow
and inventory which would make access within the material
balance area unnecessary under routine conditions. (Such
alternative means might be simply perimeter measurements
and taking advantage of the low hold-up within the ma-
terial balance area, but other means such as the state
making the inventory available outside the material
balance area are not precluded.)

The granting of a request for a special material balance area is
at the discretion of the IAEA, although its doing so would be
expected if the foregoing criteria are satisfied.
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2.3 DEFINITION OF "FACILITV"
(Paragraph 106)

2.3.1 3Background Ané Issues

INFCIRC/66/Rev.2 classifies installations into "principal nuclear
facilities", "research and development facilities", (each of which
are defined in paragraphs 78 and 81 of that document, respec-
tively) and storage Ifacilities. Various provisions in the docu-
ment ccncerning design review, -inspections, records, and reports
are applied differently to the three types of facilities. For
example, design review is required only for "principal nuclear
facilitiss" (30 INFCIRC/66/Rev.2).

In his initial suggestions, the Director General {(Part II, 8 Doc
3) proposed that the same classification of facilities (and some,
but not all, of the differentiation in treatment between the three
types) be incorporated in INFCIRC/133. However, the Director
General's suggestions were not always consistent with the approach
initially suggested., For example, the suggested Fformulation for
Paragraph 8 of INFCIRC/153 (Part I, 5(b) Doc 3) called for the
orovision of information to the IAEA concerning “"facilities con-
taining or to contain" nuclear material and the discussion of
design revisw {Part II, 7 Doc 3) uses that same wording, without
regard to the classification earlier suggested. The wording which
was adopted by the Committee for Paragraph 8 referred to "features
of facilities relevant to safegquarding" nuclear material.

The NPT itself, in Article III.l, requires safeguards procedures
to be followed "with respect to source or special fissionable
material whether it is produced, processed or used in any prin-
cipal nuclear facility or is outside anv such facility" (emphasis
added). Given this fact, it might be argued that the definition
of "facilities" is of little importance. However, since the NPT
itself, as well as INFCIRC/1533, are clear that safeguards follow
nuclear material regardless of whether it is located within or
outside of "facilities," the practical significance of the defini-
tion is to govern the installations or lececations for which design
information must be submitted to the Agency. In general, since
significant gquantities of nuclear material are custemarily lecated
in facilities, the Agency is entitled to design informa:tion on
locations which are of safeguards importance. Nevertheless, it
was recognized that by adopting a defianition of facility which
relied exclusively on a list of facility types, a basis might
exist Zor states to claim that design infecrmation need nct be
provided on a wide range cf auxiliarv installations, or new tvjes
t specifically named in the "list."

oI facili+ties no
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Given this background, the question of a definition of "facility"

first arose during the Committee's deliberations concerning the
provisions fecr the submission of design information (Paragraph 43

of INFCIRC/153). By that time, it was clear that the Committee

had rejected the concept of classifying facilities in the manner

of INFCIRC/66/Rev.2. The Director General had accordingly pro-

posed (72 Doc 62) a definition of "facility" which encompassed all

the types of installations included in the definition of "princi-

pal nuclear facility" in INFCIRC/66/Rev.2, as well as critical
facilities and "separate storage or other iocations," which con- o
tained or were to contain nuclear material. S

Another type of issue which arcse was whether, if a "functional"
definition were adopted -~ that is, one based on whether an in-
stallation in fact contains or is to contain nuclear material --
the definition .should embrace both installations where nuclear
material is already located and those in which such material is
expected to be located, or only the former. There was an obvious
reluctance in the Committee (1-29 OR 56) to follow the Director
General's recommendation in 72 Doc 62/Rev.l that "facility means a
reactor, a critical facility, a conversion plant, a fabrication
plant, a reprocessing plant, an isotope separation plant, or a
separate storage or other location, containing or to contain nu-
clear material (emphasis added)."

In addition to these general issues, the specific issues which
arose were:

« Whether the definition should include small laboratories,
pilot plants and other places where inconsequential
amounts of nuclear material might be present; and

« Whether any gqguantity threshold adopted in order to exclude
such small laboratories, etc. should apply to such things
as sub-critical assemblies and reactors.

2.3.2 Analysis

The first formulation of a definition of "facility" was presentad
to the Committee by the Director General in 72 Doc 62, which read:

"Facility means a reactor, a critical facility, a con-
version plant, a fabrication plant, a reprocessing plant,
an isotope separation plant, or a separate storage or
other location, containing or to contain certain nuclear
material."
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In the Committee's discussion of Paragraph 43 (the items to be
included in design information), it became clear that a number of
delegations, such as France and the Fed. Rep. of Germany, thought
that the proposed definition was too vague and that it could be
interpreted to reguire the submission of design information for
many small laboratories and other places where inconseqguential
amount’s of nuclear material might be present (49 and 52 OR 40).

The Inspector General (43 OR 40) attributed the proposed defini-
tion to the Safeguards Technical Working Group which had met
shortly before the Committee's discussion. He reminded the Com-
mittee that it had earlier, in the discussion of Part I, rejected
the Director General's proposal to adopt the classification found
in INFCIRC/66/Rev.2.

India defended the Director General's proposed definition, on the
basis that it would encompass all types of situations, such as
plutonium~beryllium sources and sub-critical assemblies in which
considerable amounts of plutonium might be present (44 and 50 OR
40).

The United States (56 OR 40) said that the proposed definition
was too broad, that it would be absurd to include a hospital or a
wagon carrying nuclear material, and that a "facility" should
include only the places where nuclear material was habitually
used in significant gquantities, which obviously would have to
include storage areas and perhaps sub-critical assemblies.

When the Committee next addressed the definition, it had before
it a proposal by the United States in Doc 120 which read:

"Facility means an installation, plant or unit for the
production or processing of nuclear material, or an area
where nuclear material in amounts greater than one ef-
fective kilogram is customarily used or stored."

In the discussion of that proposal, the United States (20 OR 56)
stated that the criterion of one effective kilogram applied to all
of the elements entering into the definition. The United States
was, however, willing to include "a reactor," before "an installa-
tion", to assure that borderline cases, such as reactors using
less than one effective kilogram, would be included (16 OR 56).

France still believed the proposal by the United States was too
general and that, if the criterion of one effective kilogram was
not made to apply very explicitly to installations or plants, the
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conclusion might be drawn that pilot plants, research centers and
laboratories came within the definition (24 OR 56).

After further consultations, the United States offered a revised
proposal in Doc 120/Rev.l which, except that it is a single para-
graph, contains the same wording as appears in Paragraph 106. 1In
explaining its proposal, the United States amended it by dividing
the paragraph into two subparagrpahs (28 OR 58).

The United States said that under the new definition important
nuclear laboratories would be regarded as facilities, but labora-
tories containing small amounts of nuclear material or locations
in which large amounts of material were not customarily found
would not be so regarded (28 OR 58). For a “location" to be a
"facility," two criteria haé to be met: it had to use more than
one effective kilogram and its use of such amounts had to be cus-
tomary (32 OR 58).

When the United States added the first of the specified types (a
reactor), its stated intent was to include reactors using less
than one effective kilogram. As a result of subsequent consulta-
tions, the United States added the other specified types, for the
same purpose as in the case of reactors. That intention is con-
firmed by the change made by the United States in the structure of
"the definition, so that the reference to the threshold appears
only in subparagraph (b), which is separated from subparagraph (a)
by the disjunctive "or" and by the fact that in describing the
criteria applicable to subparagraph (b), the United States made no
reference to the specified types of 1nstallatlon covered in sub-
paragraph (a).

While the word "plant"™ was not explicitly discussed, the evalua-
tion of this provision makes it clear that the term "plant" is
intended to refer broadly to any installation in which the par-
ticular function described (reprocessing, isotope separation and
the like) is customarily performed, regardless of scale. 1In
practice, it would be unusual if such an installation did not also
meet the criteria on Paragraph 106(b), and would thus be classi-
fied as a facility for both reasons.

2.3.3 Interpretation

Inclusion in the definition of the functional category of "any
location where nuclear material in amounts greater than one ef-
fective kilogram is customarily used" ensures that a facility
includes, and thus design information must be provided on, all
those installations and structures associated with any of the
several types of facilities which meet the functional definition,
regardless of whether they are of a type listed in Paragraph
106(a).
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When a facility is of the type specified in subparagraph (a),
however, it is not subject to the one effective kilogram threshold
set out in subparagraph (b). Thus, a fabrication plant or re-
processing plant handling less than one effective kilogram is a
facility, and thus subject to the reguirements that relevant
design information be provided to the Agency.
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2.4 STARTING POINT OF SAFEGUARDS

(Paragraphs 33 and 34)

2.4.1 Background And Issues

The negotiation of Paragraphs 33 and 34 by the Safeguards Com-
mittee was carried out, in part, in the negotiation of Paragraph
1, the basic undertaking by the state to accept safeguards on all
source or special fissionable material in all of its peaceful
nuclear activities. The formulation of Paragraph 112, the defini-
tion of "nuclear material", is also relevant.

Positions on the starting point were staked out early in the Com-
mittee's deliberations. Uranium and thorium producers such as
Australia (50 OR 1), South Africa (27 OR 1), Portugal (12 Doc
2/Add.4, page 3), and Turkey (12 Doc 2/Add.3/Mod.l, page 5) made
it clear that they would oppose the application of safeguards to
ores or ore processing activities. That position was endorsed by
other delegations, including the United States (60 Doc 2, page
47). The United States noted (43 OR 35) that Article XX.3 of the
Statute of the IAEA excluded ores from the definition of "source
material” and INFCIRC/66/Rev.2 excluded mines and ore-processing
plants from the definition of "conversion plant" (12 Annex II,
INFCIRC/66/Rev.2).

Differences soon emerged, however, concerning where, beyond the
treatment of ores, material should come under safeqguards. The
Director General's initial proposal was that safeguards should
become applicable at the time a concentrate is treated in a con-
version plant (Part II, 1l(a) Doc 3).

The initial position of the United States, expressed informally
was that safequards should be applied to concentrates (for exam-
ple, containing five percent or more of uranium or thorium) as
soon as they emerged from an ore-processing plant. The written
views of the United States, submitted prior to the convening of
the Committee (15 Doc 2, page 33), stated that it was essential
that fertile material, such as source material or slightly en-
riched uranium, from which highly enriched uranium or plutonium
are derived, be known to and accounted for by the safequarding
authority. The primary objective of the United States, however,
was that imports and exports of concentrates (defined as those
containing more than a stated percentage of uranium or thorium)
would be reguired to be reported to the IAEA.
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Australia felt that the starting point should be later in the fuel
cycle than that proposed by the Director General, with the result
that no source material would be subject to safequards (13 OR 7).
South Africa advocated that safeguards should be applied only when
nuclear material was introduced into facilities producing special
fissionable material (38 OR 35).

The issues, thus, were:

« Where, beyond mines and ore-processing plants should some
safeguards measures be-applied to nuclear material;

» What measures should be applied, particularly to exports
and imports of source material; and

« How should the source material to which safequards mea-
sures were to be applied be defined.

2.4.2 Analysis

Early in the Committee's discussion, the United Kingdom pointed
out (36 OR 32) that adoption of a point of entry into a particular
type of plant as the starting point would assume that all such
plants were comparable, which might prove erroneous; a chemical
test, such as an assay of uranium and thorium might be preferable.
The United States also considered that approach useful, because
materials so defined would then be subject to safeguards wherever
they were present in the fuel cycle (41 OR 32).

France, on the other hand, thought it might be possible to define

"concentrate" as the material produced by a processing plant (44
OR 32).

When the Committee next addressed the subject, it had before it
the Director General's suggestion for Part II in which (3 Doc 62)
the material at which safeguards would start to be applied was
defined as that containing 95% of U30g or ThOp, by weight, after
conversion to oxide and heating in air at 850 degrees. It was
further suggested that, if that concentration is reached in the
middle of the process rather than at the end, safeguards shall
begin with the next material balance area after that concentration
has been attained.

South Africa {36 OR 35) opened the discussion by advocating that
the starting point not be defined in the agreement itself, but
should vary from state to state and industry to industry. The
particular starting point for each case would be set out in the
subsidiary arrangements, subject to approval by the Board of
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Governors, if within predetermined maximum and minimum limits.
The Fed. Rep. of Germany (41 OR 35) pointed out that, under South
Africa's proposal, material which should be safeguarded would not
even be considered nuclear material.

The Inspector General noted (42 OR 35) that the IAEA and the state

could agree, on the basis of examination of design information,

that certain processing plants could be excluded from safeguards.

Such exclusion, or the possible starting point r application of e
safegquards within a plant, could be dealt with in subsidiary ar- il
rangements.

The United States (44 OR 35) pointed out that under the NPT, all
source and special fissionable materials (as defined in the
Statute) in peaceful nuclear activities were subject to safe-
guards; mines and mills were already excluded from the safeguards
system and the United States would not favor departing from that
position. It said it was prepared to consider either a quanti-
tative or functional definition of "concentrates", but believed
that the definition proposed by the Director General was unsatis-
factory because it would divide concentrates into two groups,
which arrangement would not be accepted in a competitive industry.
The United States also indicated (45 OR 35) that where integrated
processing took place, safeguards should be applied at, but not
before, the moment when there was a high percentage of uranium in
the concentrate.

India agreed generally with the United States (46 OR 35) and
noted that under the system proposed by the Director General,
safeguards would begin at the exit of material from a processing
plant, but if processing and ore concentration were combined a
problem would arise. 1If, at the next state, nuclear-pure uranium
was obtained, then safeguards should start at the exit of the
pure material from the plant. 1India also expressed disagreement
with the proposal to establish a quantitative limit for concen-
trates and thought it should be left to each country to decide
about the percentage (47 OR 35).

Hungary {51 OR 35) had difficulty with the second part of the o’
Director General's proposal, particularly the words "next ma-

terial balance area," which was presumed to mean the next processing
stage in a fuel cycle., Hungary suggested that the clause should
stipulate that the reason for that arrangement was that the con-

cept of material balance areas was connected with material ac-
countability.

Canada (52 OR 35) stated that while safeguards must include pro-
visions for inspections, they must also allow for national pro-
cedures whereby the IAEA would be informed about the production
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of source material. The IAEA must be given some latitude in
negotiating agreements within cléar instructions given by the
Board of Governors. Canada also noted (53 OR 35) that INFCIRC/
66/Rev.2 excluded source material contained in processing plants.

The Soviet Union (54 OR 35) called for the starting point to be
precisely defined and endorsed the Director General's suggestion,
because it ensured maximum efficacy and lowest cost; it also ex-
cluded mines and processing plants. Any reduction in the per-
centage for concentrates would in the Soviet Union's view, lead
to an unwarranted extension of safeguards and unjustifiable in-
creases in cost.

Finland assumed the role of mediator between the uranium pro-
ducers and those other delegations which were opposed to exclud-
ing all source material from safeguards. Finland's initial pro-
posal (Doc 123) revealed some progress in its consultations in
that it evidenced that a consensus was achievable on two basic
points: first, safequards would not apply to material in mining
or ore processing and, second, the state should report to the
IAEA its exports and imports of source material containing some
specified level of uranium or thorium. The second point achieved
the principal objective of the United States in the negotiations
and ultimately was enlarged (by omitting a threshold based upon
uranium or thorium content) in the final wording of Paragraph 34.

Finland had not been able, in its initial efforts, to reconcile
the differences regarding where safeguards should be applied in
connection with conversion plants. Doc 123 was not discussed by
the Committee in its formal meetings, but Finland continued its
consultations with other delegations and produced another formu-
lation (Doc 137) which it said was based upon consultations, par-
ticularly with the uranium producers. That formulation came down
on the side of those advocating that safeguards be first applied
on the products of conversion processes. The wording, "leaves
the plant or the process staje in which it has been produced,”
obviously resulted from the consultations which enabled Finland
to characterize its formulation as a compromise supported by a
majority of delegations involved. 1Its previous formulation in
Doc 123 had referred to material leaving a plant or process stage
designed to produce nuclear material of a composition, etc.

A statement by the United States (6~7 OR 60) in addressing sub-~
paragraph (c¢) of the text, referred to lengthy discussions con-
cerning whether the starting point should be at a stage of
nuclear purity or when the material left the facility. It went
on to state that the second solution had been finally adopted.
Since the language of Paragraph 34(c) is explicit in requiring
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that safeguards start when the relevant material leaves the plant
or the process stage, the U.S. statement was, either stated or
recorded inaccurately, and undoubtedly was a reference to the
issue, which was central to the debate on the starting point of
safeguards, of whether safeguards should commence when material
was introduced into a conversion facility or "process stage," or
when it leaves a conversion facility or "process stage". It was
the second alternative which was accepted and which is reflected
in Paragraph 34(c¢). 1In fact, there was no controversy that the
"other" safeguards would be initiated either when material left
the plant itself, or the "process stage" in which material of
specified purity was produced. This feature of the provision is
clearly intended to deal with the situation where fuel prepara-
tion activities subsequent to conversion, for example, some or
all of the steps involved in fuel fabrication, are co-located
with a conversion facility. It assures that all safeguards will
be applied when material of the specified purity is produced,
regardless of whether this is the final step performed in the
plant or not.

It is of considerable importance to note that Paragraph 34(c) is
carefully drawn to ensure that safeguards start when specified
material leaves a plant or process stage, not after this occurs.
This condition can, in fact, be met only by the application of
safeguards at the plant or process stage itself, and not at some
other location to which the material is next transferred.

Another significant and very deliberate feature of the provision
is the reference in Paragraph 34(c) to the "other safeguards pro-
cedures" specified in the Agreement. This language makes it
clear that the reporting requirements established by subpara-
graphs 34(a) and (b) are themselves safeguards, and that failure
to comply with them would, therefore, constitute violation of a
safequards obligation.

2.4.3 Interpretation

Paragraph 33 is straightforward and was undisputed. Paragraph
34(a) and (b) lay down the regquirement for information to be pro-
vided to the IAEA on the occasion of each import and export (to a
non-nuclear weapon state) of anv guantity of any material con-
taining uranium or thorium, in anv concentration, unless the
material is imported or exported for specifically non-nuclear
purposes. Exports and imports of ore are specifically included
in this reporting requirement, since the reference in subpara-
graphs (a) and (b) is to "any material" and not to "nuclear
material.”
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Paragraph 34(c¢) addresses both the import of nuclear material
(defined in Paragraph 112 to exclude ore or ore residue) of the
specified composition.and purity, as well as the production of
such material. With respect to imports of such nuclear material,
the applicable safequards measures, as laid down in the agree-
ment, will apply as soon as the material enters the state.

Paragraph 34(c) reqguires that the “"other safeguards" become
applicable when and not after specified material leaves the plant
or "process stage" in which it is produced. This requires the
application of safeguards at the facility where specified ma-
terial is produced, and not simply at locations to which it is
subsequently transferred.
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2.5 ©SAFEGUARDS ON UNDECLARED MATERIAL
(Paragraphs 1 and 2)

2.5.1 Background And Issues

The issue of safeguards on "undeclared" material (that is, ma-
terial for which information is not contained in the records and
reports made available by the state to the IAEA) arises out of
three considerations:

« The unmistakeable and explicit obligation of the NPT it-
self "to accept [IAEA] safeguards...on all source or
special nuclear material in all peaceful nuclear activi-
ties..." (Article III.l, NPT).

« The fact that IAEA safeguards, as they had evolved, and
as understood at the time the Treaty was negotiated, did
not provide the Agency with the capability to search out
in the territory of states which accept safeguards on all
of their activities, those activities whose existence has
not been made known to the Agency in some manner.

o« As discussed below, this part implies a further distinc-
tion: specifically, that between "undeclared" material
which might be located within "declared" facilities or
activities, and that which is located within "undeclared"
facilities or activities.

It was, then, recognized at the time of the negotiation of the
NPT, as well as of INFCIRC/153, that a case might conceivably
arise where activities or facilities which would, under the
Treaty, be required to be safeguarded, would not be disclosed or
declared to the Agency, and thus might not, as a practical matter,
be safeguarded and inspected.

A further consideration bearing on these issues is that the Treaty
requires the acceptance of safeguards on all peaceful nuclear fa-
cilities, but prohibits only "nuclear weapons or other nuclear
explosive devices." Thus, there is a gap between what is pro-
hibited; namely, "nuclear weapons or other nuclear explosive de-
vices," and what is permitted and safeguarded; namely, all
peaceful nuclear activities. This gap; namely, non-explosive
military nuclear activities, is therefore permitted but not safe-
guarded. It is worth noting that this gap was by no means an
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oversight, but was a necessary and deliberate result of the need
to attract broad support for the key objective of prohibiting
nuclear weapons and other nuclear explosives. As explained in
the analysis, the existence of this deliberate gap is important
and helpful to an understanding of the issue of safeguards on
undeclared activities and materials.

In light of these considerations, it can be seen that the issue
dealt with in this section is both part of a larger issue and
has, itself, several components:

« The issue of safeguards on undeclared material is re-
lated, but not identical to, the larger issue of how
undeclared activities (the term "activities" is employed
in both the NPT and Paragraphs 1 and 2 of INFCIRC/153)
are to be dealt with. The issue of undeclared activities
involves both nuclear material and facilities, both of
which entail safegquards obligations and activities.

« The issue of safequards on undeclared material has two
components: nuclear material which is present in unde-
clared activities or facilities; and material which is
present in declared or reported activities or facilities,
but which is itself undeclared or unreported.

Both of these sub-issues are dealt with in this section.

By way of background, it is of relevance that neither the term
"declared" nor "undeclared" appears in INFCIRC/153, and the ab-
sence of these terms, for reasons explained in the analysis, can
hardly be accidental. Thus, the very concept of "undeclared”
materials, facilities, or activities is a derivative one.

The obligation to accept safequards on all nuclear material in
all peaceful nuclear activities is made unmistakeably clear in
INFCIRC/153, not only in Paragraphs 1 and 2, which establish the
basic undertakings and obligations of the state and the Agency,
but in numerous other paragraphs as well, a compilation of which
appears at the end of this Background and Issues section. More-
over, Paragraph 2 provides that it is not only the Agency's
right, but its obligation to apply safeguards on all nuclear
material in all peaceful nuclear activities. (In this régard, it
is clear that the phrase "in accordance with the terms of the
agreement," that appears in Paragraph 2 of INFCIRC/153 qualifies
the application of safeguards and not the Agency's right and
obligation.) Thus, INFCIRC/153 establishes an overwhelming
record that safeguards are to be accepted and applied on all nu-
clear material in all peaceful nuclear activities. The signifi-
cance of the limiting reference to peaceful nuclear activities is
discussed in the Analysis.

34

CONFIDENTIAL



CONFIDENTIAL

AC2NC103

Of particular importance is the fact that the issue of undeclared
material and activities was not dealt with only by implication
but explicitly as well. 1In its proposal relating to Paragraph 1
(2 Doc 8), South Africa recommended that "safeguarding and in-
spection...shall be concerned solely with the material reported
upon by the state concerned..." This proposal was explicitly
objected to by Hungary (22 OR 6), received no support, and was
omitted from Paragraphs 1 and 2 of INFCIRC/153.

Also of relevance is the detailed treatment given to the exclu-
sion from safeguards of material in non-proscribed military uses,
provided for in Paragraph 14 of INFCIRC/153. It was clear in the
development of this paragraph that only the narrowest possible
suspension or "non-application" from safeguards was intended for
material in non-proscribed military uses, and that this "non-
application" is to take place under specific arrangements with
the Agency in which the Agency is provided with as much infor-
mation as possible without compromising classified information to
make it clear that "during the period of non-application of safe-
guards, the nuclear material will not be used for...nuclear
weapons or other nuclear explosive devices." Of particular im-
portance was the understanding that facilities, such as re-
processing plants which produce or process material to be used in
non~-proscribed military uses are not themselves exempt from safe-
guards (28 OR 8). :

Another relevant consideration is the use throughout INFCIRC/153
of the term "nuclear material subject to safeguards" (e.g., Para-
graphs 7, 8, 11, 12, 13, and 18)., This phrase was understood by
the Committee (8-12 OR 13) to mean not simply that material which
was being safeguarded, but that material which was required to be
safeguarded by reason of the fundamental undertakings of Para-
graphs 1 and 2. On occasion, (e.g., Paragraphs 14 and 19) the
more explicit and emphatic term "nuclear material required to be
safeguarded" was employed, with a recognition, however, that the
meaning was perhaps clearer, but not different from that of "nu-
clear materials subject to safeguards” (8 OR 13). Through the
use of these terms, the key specific safeguards obligations are
made applicable not merely to material being safeguarded pursuant
to a state's "declaration," but to that material which ought to
be safeguarded pursuant to the fundamental undertakings of Para-
graphs 1 and 2.

There is, thus, an unmistakeable record as to the obligation to
accept safeqguards on all nuclear material in all peaceful uses,
regardless of whether reported by the state. Moreover, while the
record lacks explicit references as to how this is to be accom-
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plished in the absence of a state's declaration or report,
INFCIRC/153 includes a number of important provisions which
provide the means for assuring this broad application:

INFCIRC/153 clearly contemplates that safeguarded mater-
ial will be followed or pursued, with the possibility
that this process will disclose additional activities or
material to be safeguarded. This is apparent, for exam-
ple, from Paragraph 76(a) which provides, in part, that
"the Agency's inspectors shall have access to any loca-
tion where the initial report or any inspections carried
out in connection with it indicate the nuclear material
1s present."

By the same token, Paragraphs 73 and 77 provide that spe-
cial inspections may be made without limitation on access
(other than that imposed by Article XII.A.6 of the Stat-
ute), when "the Agency considers that information made
available by the state...is not adequate for the Agency
to fulfill its responsibilities under the agreement."

One of these responsibilities (Paragraph 2, INFCIRC/153)
is "the...obligation to ensure that safeguards will be
applled.. on all source or special fissionable materlal
in all peaceful nuclear activities,.."

Provisions, in particular, subparagraph 46(b)ii, for the
application of containment and surveillance measures to
help ensure completeness of flow measurements.

Of particular relevance to the narrower issue of the ap-
plication of safeguards to "undeclared" material present
at declared facilities or activities are the provisions
relating to reporting and inspections. For example,
Paragraph 64 provides that "inventory change reports
shall specify...batch data for each batch of nuclear ma-
terial..." (emphasis added), and Paragraph 72 provides,
inter alia, that "the Agency may make routine inspections
in order to...(b) verify...all nuclear material subject
to safeguards under the agreement" (emphasis added).
These provisions, it is to be noted, appear in Part II of
the INFCIRC/153, which specifies implementing procedures,
and thus add weight to the expression of principles found
in pPart I.

Paragraph 19 also provides an indication as to how the
Agency can fulfill its obligations in the event a state
fails to declare or report nuclear material subject to
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safeguards. This provision, which incidentally incor-
porates the emphatic formulation "nuclear material re-
guired to be safeguarded," authorizes the Board to take
action if it "finds that the Agency is not able to verify
that there has been no diversion of nuclear material
required to be safeguarded..." It is evident that this
formulation do€s not depend on the declaration of mater-
ial by states. Moreover, there is no limitation in this
provision as to the kinds or sources of information which
the Board may consider in reaching such findings.

The following provisions of NPT and INFCIRC/153 relate to the ap-
plication of safeguards on all nuclear material:

1. Article III.l1 of the NPT requires that safeguards "shall be
applied on all source or special fissionable material in all
peaceful nuclear activities within the territory of such state,
under its jurisdiction, or carried out under its control any-
where" (emphasis supplied). This requirement is reflected in
INFCIRC/153 by Paragraphs 1 and 2, setting forth the basic under-
takings of the state and the Agency, which were adopted after
considerable discussion, the relevant aspects of which are de-
scribed in this section. These two Paragraphs provide:

1) That the state should undertake "to accept safe-
guards...on all source or special fissionable material in
all peaceful Tnuclear activities...;" and

2) That the Agency should have the "right and obliga-
tion to ensure that safegquards will be applled...on all
source or special fissionable material 1n all peaceful nu-
clear activities..." (emphasis added).

2. Other relevant provisions of INFCIRC/153, which involve state
responsibilities to put all material under safeguards and to re-
cord and report all materials, include:

« Paragraph 43, which states:

"...the design information in respect of each facility
...5hall include..." (emphasis added).

« Paragraph 44, which provides:

...other information relevant to the application of
safeguards shall be made available to the Agency in re-
spect of each facility..." (emphasis added).
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Paragraph 51, which states that:

“...the state shall arrange that records are kept in re-
spect of each material balance area..." (emphasis added).

Paragraph 54, which provides that:
"...records shall consist...of:

(a) accounting records of all nuclear material subject to
safeguards under the agreement; and

(b) operating records for facilities containing such ma-
terial..."

Paragraph 56, which provides that:
"...the accounting records shall set forth...:
(a) all inventory changes...

(b) All measurement results that are used for determin-
ation of the physical inventory.

Paragraph 57, which states that:

"...for all inventory changes and physical inventories,
the records shall show..."

Paragraph 62, which provides that:

"...the Agency shall be provided with an initial report
on all nuclear material which is subject to safeguards..."
Paragraph 63, which provides that:

"...for each material balance area, the state shall pro-
vide...the following accounting reports:

(a) Inventory reports showing changes in the inventory...
(b) Material balance based on a physical inventory of nu-

clear material actually present in the material balance
area..."

Paragraph 64, which states that:

'...inventory change reports shall specify...for each
batch of nuclear material...®
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« Paragraph 65 which states:
"...the state shall report each inventory change, adjust-
ment, and correction..."

3. Other relevant provisions of INFCIRC/153 which involve IAEA
activitiee to verify that the records and reports include all ma-
terial are as follows:

« Paragraph 34 (Starting Point of Safeguards) which pro-
vides that "when any nuclear material...suitable for fuel
fabrication or for being 1sotop1cally enriched leaves the
plant or the process stage in which it has been pro-
duced...[it] shall become subject to the other safeguards
procedures..." (emphasis added).

» Paragraph 46(b) which provides:

"...the Agency shall...:

(b) "...help ensure the completeness of flow measure-
ments. ‘

"...the Agency may make ad hoc inspections in order to:

(a) Verlfy the information contained in the 1n1t1al re-
port.

(b) Identify and verify changes in the situation...”
« Paragraph 72, which provides that:

"...the Agency may make routine inspections in order
to..."

(b) Verify the location...of all nuclear material subject
to safegqguards..."

« Paragraph 73, which states that:
"...the Agency may make special inspections..."
(b) If...information made available by the State...is not

adequate for the Agency to fulfill its responsibilities
under the Agreement.
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An inspection shall be deemed to be special when it...
involves access to information or locations in addition
to the access...for ad hoc and routine inspections or
both."

« Paragraph 74(b) which provides that the Agency may:

(b) "Make independent measurements of all nuclear mater-
ial subject to safeguards..."

. Paragraph 76(a) which provides that:

(a) "...until such time as the strategic points have been
specified in the Subsidiary Arrangements, the Agency's
inspectors shall have access to any location where...
nuclear material is present." .

2.5.2 Analysis

INFCIRC/153 and its negotiating history provide incontrovertible
grounds for the conclusion that "all nuclear material in all
peaceful nuclear activities" is to be safequarded and that the
Agency is under an obligation to apply its safeguards to all such
material. These obligations are not only explicit in Paragraphs
1l and 2, which were understood to specify the fundamental under-
takings of safeguards agreements, but are supported by an exten-
sive number of references to "all® material, and each facility in
a number of other paragraphs.

On the basis of these provisions, there can be no doubt that a
state is under an obligation to record and report or "declare"
all material, and that it is in violation of the agreement if it
fails to do so; and that there is a corresponding right and obli-
gation of the Agency to apply its safeguards to all material.

The suggestion is sometimes made that the limitation of the safe-
guards obligations in Paragraphs 1 and 2 to all nuclear material
"in all peaceful nuclear activities" leaves a state free to have
nuclear material for nuclear weapons or other nuclear explosive
devices which is not subject to safegquards.

It is evident, however, that a state could not claim a right by
virtue of this language to do what the NPT is expressly designed
to forbid; i.e., the manufacture or acquisition of nuclear explo-
sives. Moreover, there is a clear explanation for the use of
this particular language in place of what might otherwise appear
to be the more straightforward approach of omitting the word
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"peaceful." This explanation is that because the Treaty does not
prohibit military uses other than nuclear explosives, it was
necessary to confine safeqguards to nuclear material "in all
peaceful nuclear activities," since the application of Agency
safeguards to military uses, even though non-explesive, would be

not only inappropriate for the Agency but unacceptable to most
states.

It follows that the meaning of Paragraphs 1 and 2 is that safe- i
guards are to be applied to all nuclear material in peaceful )
uses, and that there is to be no other nuclear material in a

state, with the sole and very limited exception of material in
declared, non-proscribed military use (an exception, incident-

ally, which has yet to arise).

The unambiguous obligation of the Treaty to accept safeguards on
all nuclear material (except for the unavoidable but limited ex-
emption for non-proscribed military use) makes it easily under-
standable that there was no extensive discussion of whether safe-
guards were to be applied to "undeclared" material. Any sug-
gestion by a state that the Agency had no such right would likely
have been dismissed out-of-hand, and this is precisely what took
place in connection with the rejection of South Africa's proposal
of Doc 8. The very absence from INFCIRC/153 of references to de-
clared or undeclared material strengthens the conclusion that no
distinction was intended, or could have been intended, with re-
spect to the right and obligation of the Agency to apply safe-
guards to all nuclear material.

Neither is there any lack of clarity that material, whether de-
clared or undeclared at "declared" or reported facilities is to
be inspected and accounted for. This is clear from the explicit
authorization of Paragraph 72(b) to "verify the location, iden-
tity, quantity, and composition of all nuclear material," even in
routine inspections, and is further strengthened by the provision
for special inspections, which may involve access "in addition to
the access" for routine inspections including, if necessary,
access directed by the Board without regard to the procedures for
settlement of disputes. The extensive negotiating history of
Paragraph 7 stresses that the Agency is not confined in its veri-
fication to validating information provided by the State and thus
confirms the Agency is not limited to verifying what a state has
reported.

Most persuasive in establishing the right of the Agency to apply
safequards to all nuclear material, regardless of whether it is

"declared," is Paragraph 19, which authorizes the Agency to take
action when it finds that it can no longer verify that there has
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been no diversion of nuclear material required to be safeguarded.
To argque that the Agency is concerned only with the safeguarding
of "declared” material, and, thus, can only reach findings when
declared material can no longer be accounted for is to deprive
this Paragraph of its evident meaning.

What emerges from this analysis is that the Agency has both the
right and obligation to apply safequards to all nuclear material®
in a state (other than that in the declared, limited exception),
and that it has both a realistic opportunity, and the clear
charge, to exercise this right, even as to "undeclared" material
at declared or reported facilities, a right and opportunity which
the Board can insist upon even without the state's agreement.

It is, of course, always open to a state to refuse to permit
these verification activities to take place, just as it may re-
fuse to permit the most routine and undisputed inspection or
verification to occur. 1In such cases, the Board is presented
with a clear-cut basis on which to find that the Agency can no
longer verify that there has been no diversion, and would pre-
sumably do so.

The case of undeclared material at undeclared activities or fa-
cilities presents greater programmatic difficulties, but no dif-
ferences in principle. If such activities or facilities remain
both undeclared and unknown, the issue of how to apply safeguards
to them will not arise. However, such activities have become
known through other means. If this should occur in a State with
an INFCIRC/153 agreement and is brought officially to the Agency's
attention, logic demands that the Agency should inform the state
of its desire to inspect the facility or activity in question and
agreements under INFCIRC/153 clearly provide the juridical basis
for such a request or challenge. The state's response to such a
request would be an important item to be taken into account by
the Board in considering whether to make a finding under Para-
graph 19.

2.5.3 Interpretation

INFCIRC/153 authorizes and requires the application of safeguards
to all nuclear material in all nuclear activities in a state,
except that material in declared, non-proscribed military uses.
In practice, this right 1s more easily exercised in respect to

undeclared material at declared or reported facilities. 1In par-
ticular:
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« Paragraph 46(b)(ii) provides for the use of containment
and surveillance to help ensure the completeness of flow
measurements.

« Paragraph 72(b) provides that routine inspections are to
verify the location, identity, quantity and composition
of all nuclear material subject to safeguards under the
agreement.

« Paragraph 73(b) authorizes the Agency to make special
inspections "when it considers that information provided
by the State is not adeguate for the Agency to fulfill
its responsibilities under the agreement."

The Agency's right and obligation to apply safeguards to all ma-
terial in all peaceful activities extends as well to undeclared
material in undeclared facilities. As a practical matter, how-
ever, the Agency lacks the capability to search out activities or
facilities which have not been reported to it. Nevertheless, in
the event the Agency has reasonable cause to suspect the existence
of such facilities or activities, INFCIRC/153 provides the Agency
with the means to request access to such facilities, through spe-
cial inspections pursuant to Paragraph 73.

The state's response to any such request for special inspections
would be an important factor for the Board to consider in de-
ciding whether to make a finding pursuant to Paragraph 19.
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2.6 STATUS OF FACILITIES

(The relationship of the application of safeguards to materials
to the safeguarding of facilities,)

(Paragraphs 1, 2, 6, and 48)

2.6.1 Background And Issues

Both the NPT itself and INFCIRC/153 stress the application of
safequards to nuclear materials, leading to some concern that
facilities cannot be adequately safeguarded under NPT safequards
agreements. The Preamble of the NPT, for example, expresses
support for. "the principle of safeguarding effectively the flow
of...materials..." and Article III.3 calls for the implementation
of safeguards in accordance with this principle. Article III.1l
provides that "procedures for the safeguards required shall be
followed with respect to...material whether it is...in any prin-
cipal nuclear facility or...outside." This article further pro-
vides that the "safeguards required...shall be applied on all...
material..." Despite this emphasis on the application of safe-
guards to materials, the basic undertaking of Article III.l is
that the state is "...to accept safeguards as set forth in an
agreement...with the International Atomic Energy Agency in ac-
cordance with the Statute of the...Agency and the Agency's safe-
guards system..." Thus, it is the agreement, the Agency's
Statute, and the Agency's system which are controlling as to the
nature of the safeguards to be applied.

INFCIRC/153 also contains numerous provisions emphasizing the
application of safequards to material. In addition to Paragraphs
1l and 2, which restate the language of Article III.l, Paragraph 6
restates the NPT principle of safequarding effectively the flow
of nuclear material at certain strategic points but, significantly,
qualifies the application of this principle with the provison "to
the extent that present or future technology permits." Through-
out INFCIRC/153 reference is made to "nuclear material subject to
safeguards under the agreement,” and no comparable references to
facilities subject to safeguards are present. Nevertheless,
there are no exclusions, limitations, or prohibitions either in
Article III of the NPT, or in INFCIRC/153 with respect to the
application of safeguards to or at facilities; that is, there are
no provisions which state the Agency is precluded from receiving
information on or inspecting facilities. On the contrary, there
are a number of provisions which explicitly call for such in-
formation and/or inspections, including Paragraph 48, which pro-
vides for inspection of facilities to verify construction in
accordance with design even in advance of the introduction of any
nuclear material.
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The viewpoint that safeguards should be concentrated on materials
and not on facilities or hardware is of long standing, as has
already been commented upon in some detail in the introduction to
this report. 1Indeed, the concept is unavoidable, since, in the
final analysis, it is only nuclear material that can find its way
into a nuclear explosive, and not the facilities or hardware in
which the material was produced.

As expressed in the comments of the United States to the Safe-
guards Committee before the initiation of deliberations (39 Doc
2), the emphasis on making safequards applicable to materials
prescribed by the NPT was not new. On the contrary, the United
States pointed out that "much of the effort that went into
[INFCIRC/66] was devoted to making it clear that nuclear mater-
ials are the focal point of safeguards, and...a careful reading
of [INFCIRC/66] will show that only nuclear materials are subject
to safeguards. Clearly, however, since such materials are
employed in...facilities, the document cannot avoid reference
to...safeguards procedures applicable at...facilities in which
safequarded materials may be employed." 1In short, as the United
States pointed out, the question of whether nuclear material
alone was subject to safeguards or whether safequards were also
applicable to or at facilities was largely a semantic issue, with
the important issue being the adequacy of the procedures them-
selves, and not the abstraction of what is or is not "subject to
safequards."”

.

In its preliminary views on the content of NPT safeguards agree-
ments (Doc 3), the Secretariat made no explicit reference to the
emphasis placed by the NPT on the application of safeguards to
materials. By implication, however, it is apparent that the
Secretariat did not see this as an obstacle to effective safe-
guards. On the contrary, it expressed the view (Introduction 6
Doc 3) that the fact that "all the peaceful nuclear activities of
states will have to be safeguarded will permit an important
simplification...will result in a several fold decrease in the
specific safeguards effort per unit of nuclear power
installed..."

In the same document, the Agency stated (Introduction 4 Doc 3),
“technically speaking, safeguards invariably consist of verifying
the status of material in specified nuclear activities..." (em-
phasis added), and added that four elements were essential for
any safeguards system, including:

a) "...knowledge of the facilities" (emphasis added).

b} "...records on material production..."
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c) "...reports on material production..."

d) "Independent verification...of material inventory and
movement."

In short, the Secretariat clearly shared the view of the United
States that materials were the appropriate focus of safeguards,
provided that there was adequate knowledge of the facilities in
which they were employed, produced, or stored.

The issue of whether making only material subject to safeguards
would hamper the effectiveness of safequards under INFCIRC/153
arose explicitly on one occasion. 1In connection with Paragraph
70 (derived from 37 Doc 68/Rev.l), which expresses the overall
right of the Agency to undertake inspections in accordance with
the detailed provisions which follow, Japan proposed (Doc 116)
the elimination of the right to inspect "facilities containing or
to contain nuclear material," preserving only the right to in-
spect "nuclear material and its flow." The solution adopted was
to reword this section to provide for "the right to make inspec-
tions as provided." The Inspector General confirmed (15 OR 48)
that this would "solve the problem" provided the governing para-
graphs contained adequate rights.

Thus, the Committee specifically rejected an effort to restrict
inspections to material only, adopting the solution that the
procedures would speak for themselves. In fact, these procedures
necessarily involve facility access, and often involve specific
facility related measures such as:

Paragraph 73(a): Verify information in special reports
which, in accordance with Paragraph 68(b), are to include
unexpected changes in containment.

74(c): Verify the functioning and calibration of instru-~
ments and other measuring and control equipment.

74(d): BApply and make use of surveillance and containment
measures.

75(b): ...to observe the calibration of the instruments and
equipment involved.

75(e): To apply its seals and other identifying and tamper-
indicating devices to containments...
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One of the areas of closest interaction between safeguards and
facilities is that of review of design information. Paragraph 8
of Part I of INFCIRC/153, and Paragraphs 42-~45 of Part II call
for the provision by the state to the Agency of design informa-
tion relevant to the application of safeguards. While the spe-
cific language defining the scope of design information to be
made available under INFCIRC/153 differs from that of INFCIRC/66,
the basic concept, namely, that the information to be provided is
that which is relevant to safeguards and that only the minimum Ty
amount necessary for this purpose shall be reguired is the same
in both documents. While the relevant sections in Part II of
INFCIRC/153 were discussed at length (23-43 OR 25; and 37-57 OR
28; and 1-40 OR 40), much of the discussion related to such mat-
ters as the timing of submission of design information, and
collateral issues such as whether organizational information on
state systems of accounting and control should be required.
There was no fundamental disagreement that the Agency should
receive design information relevant to safeguards, nor was there
disagreement in principle with the Agency's right to send in-
spectors to facilities to verify that construction was in ac-
cordance with design (Paragraph 48). The provision for such
inspector functions is, in fact, more explicit than that in
INFCIRC/66 (Paragraph 50(b)).

A closely related question to that of the status of facilities is
the introduction in INFCIRC/153 of the principle of strategic
points. This principle is also discussed as the next topic in
the "key issues" section of this report. It is, in fact, the
principle of strategic points and the provisions by which it is
reflected in INFCIRC/153 which have more impact on the Agency's
access to facilities than the principle of focussing safeguards
on material. As one example, Paragraph 76(c) of INFCIRC/153
provides that in the case of routine inspections "inspectors
shall have access only to the strategic points specified in the
subsidiary agreements..." ©No comparable limitation is found in
INFCIRC/66.

2.6.2 Analysis

Despite the shift in INFCIRC/153 to a more explicit formulation
that only nuclear materials, and not facilities, are "subject to
safeguards," this concept is largely semantic and has no direct
impact on the Agency's access to facilities or the purposes and
scope of Agency inspections. Even under INFCIRC/66, the phrase
"subject to safeguards" is found only in conjunction with "nu-
clear materials" (Part IXI.A, Paragraphs 19, 20, 21, and 23). The
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provision of Paragraph 45 that "the Agency may inspect safeguarded
nuclear materials and principal nuclear facilities" (emphasis
added) is a procedural statement, rather than an expression of a
safequards principle. Indeed, the fact that the word "safe-
guarded" modifies only "nuclear materials" confirms that the
concept that only nuclear materials are "subject to safeguards"
was already reflected in INFCIRC/66.

Nevertheless, safeqguards agreements entered into pursuant to
INFCIRC/66 include explicit references to equipment and facili-
ties which are "subject to safeguards". See, for example, the
trilateral safeguards agreement between the United States, Japan,
and the IAEA of July 10, 1968, INFCIRC/11l9, Section 10 (a) of
which states in part: "...the inventory...shall list: (i) equip-
ment and facilities transferred...which are subject to safeguards
under the Agreement for Cooperation".

This language makes it clear that the evolution of thinking as to
what is to be "subject to safeguards" was not complete at the
time INFCIRC/66 was adopted. Thus, the language of INFCIRC/153
represents a significant clarification of the principle under
development, but not a wholly new development. The important
point is that guestions of whether facilities as well as nuclear
material are "subject to safequards" is intended to convey the
purpose and emphasis of safeguards, and not to define scope or
access of inspections and other concrete verification activities.
It reflects the fact, already given emphasis in Article XII of
the Statute, that it is the diversion of material which is the
key and indispensible step in the misuse of peaceful nuclear
activities for nucléar weapons or explosives.

While the clarification that only nuclear material is subject to
safeguards which appears in INFCIRC/153 does not in itself affect
the Agency's verification activities, the related concept of con-
centrating the Agency's inspection activities at "strategic
points" can have such an impact. The extent of this impact is
discussed in the topic which follows.

2.6.3 Interpretation

The understanding, implicit in INFCIRC/153, that only nuclear ma-
terial is "subject to safeguards," is an expression of safeguards
intent, and has no direct impact on the access or scope of in-
spections. These are defined in specific paragraphs of INFCIRC/
153, and clearly previde for access to facilities, including
those in which nuclear material has not yet been introduced.
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2.7 STRATEGIC POINTS

(paragraphs 6, 46, 47, 77, and 116)

2.7.1 Background And Issues

The concept of strategic points, i.e., concentrating Agency
verification activities, and, in particular, inspections, at
selected points where diversion might take place, and/or where
measurement was particularly convenient and useful, was proposed
by the Fed. Rep. of Germany during negotiation of the NPT and was
viewed by the Fed. Rep. of Germany as a high priority objective
for incorporation in the Treaty and, ultimately, in the Agency's
safeguards system. The principle, as enunciated by the Fed. Rep.
of Germany, also called for the use of instruments and other
techniques at the strategic points, with the intent to further
reduce the need for access by inspectors.

The United States position was that the principle was not only a
sound one, but was, in fact (38 Doc 2, page 40), "a logical evo-
lution of concepts already found in the Agency's Statute and
document INFCIRC/66." Thus, the United States support for stra-
tegic points was closely related to and based on similar grounds
as its support for greater emphasis on the safeguarding of ma-
terial in contrast with facilities; that is, that the approach
was logical and, rather than representing a novel and untested
departure, reflected the direction already taken by the Agency in
the development of safeguards. The United States support for
strategic points was, however, qualified -- as was its support
for materials focussed safeguards -- by the view that these
principles should be applied only to the extent that technology
permits, and not to the exclusion of other safegudards measures.

The strategic points concept is first referred to in INFCIRC/153
in Paragraph 6, which provides, inter alia, for "the application
of the principle [of strategic points]...to the extent that pres-
ent or future technology permits" (emphasis added). The adoption
of this qualification fully met U.S. objectives. It also suc-~
ceeded in securing agreement to the mention of strategic points
from the Soviet Union, who had initially objected to any mention.
As a guiding principle in Part I of INFCIRC/153, this provision,
however, had no direct operational impact, and the main issue
with respect to adoption of the strategic points principle arose
during consideration of the detailed procedures; in particular,
the inspection provisions, in Part II of the INFCIRC/153.
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In its first detailed draft of Part II (Doc¢ 62), the Secretariat
proposed that design information should be reviewed for the pur-
pose, inter alia, of "...select[ing] locations where inspections
shall normally be made," a reference, without the use of the
term, to strategic points. This proposed provision was further
reflected in the proposed inspection provision, Paragraph 44(c),
that, in connection with routine inspections, Agency inspectors
would "normally require access only to the inspection locations
selected in the examination of design information...," and "if
access to the locations selected...is not adequate,...inspectors

shall also have access...to locations in the facility not so
selected..."

While this formulation was entirely acceptable from the viewpoint
of the United States, it was apparent that the provision for un-
gqualified additional access vitiated the concept of "selected lo-
cations" or strategic points, and would not enjoy general support
in the Committee. Thus, it was foreseeable that the Secretariat
approach would have to be modified, both to make the reference to
"strategic points" explicit, and to limit normal access more
strictly to such points.

The approach, which provided the basis for the provisions relat-
ing to strategic points which were finally adopted, first ap-
peared in the Secretariat's revised draft of Part II, Doc 62/Rev.l.

This revision was developed following a Safeguards Technicai
Working Group meeting which was held in September 1970, between
the second and third sessions of the Safequards Committee, for
the specific purpose of discussing, in a smaller and more tech-
nical forum, the basic issues in regard to verification by the

Agency. The approach which emerged had the following basic ele-
ments:

e« Strategic points may be:of-two kinds. reflecting the two
classes of safeqguards measures; those where key measure-
ments are made, and those where containment and surveil-
lance measures are executed.

« Routine inspection access should normally be limited to
the strategic points selected during the review of design
information.

« The strategic points should be selected in such a way
that through access to these points in combination, under
normal conditions "the information necessary and suffi-
cient for the implementation of safeguards is obtained
and verified" (21 Doc¢ 65),

» An appropriate mechanism should exist for obtaining addi-
tional access, if necessary.
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The key point of this approach was the concept (somewhat uncon-
ventionally incorporated in the proposed definition for INFCIRC/
153, and retained there as Paragraph 116) that the strategic
points were those which, by definition, allow access to all the
information needed for effective safeguards. This approach met
the objective of according strategic points a prominent place in
the document, while ensuring that their selection and inspection
access to them would allow effective safeguards. However, an im-
portant consideration was to ensure that, in the process de-
veloped for selecting the strategic pcints, the Agency would
possess sufficent authority or bargaining power to achieve the
objective of selecting those points, access to which, in the
aggregate, would provide all necessary information.

Much of the extensive discussion of Paragraph 46 dealt with the
guestion of whether the Agency had the independent discretion to
decide on the strategic points; or whether- this would take place
in some consultative manner with the state, with the state having
an effective veto power. The original formulation of Paragraph
46 appeared to give the Agency the discretion to select strategic
points "taking into account its consultations with the state,"
but this apparent authority was ephemeral, since the propcsed
provision alsc called for the incorporation of these results in
the "Subsidiary Arrangements" a document which would have to be
agreed upon between the Agency and the state.

Extensive discussion ensted (10-97 OR 41; 1-12 OR 43) as to
whether the Agency would use design information "in consultation
with the state," or "in cooperation with the state,” as proposed
by the Fed. Rep. of Germany {(Doc 86), and whether the latter
formulation did or did not deprive the Agency of its discretion
in selecting strategic points. This debate was resolved by an
Australian proposal (Doc 9/Rev.l) which avoided the issue by
eliminating both "consultation" and "cooperation" and stating
simply that "the design information made available shall be
used..."

The clear implication of this formulation, taking into account
the language and purpose of Paragraph 46 as a whole, is that it
is the Agency which will use the information to select strategic
points. This is especially clear since Paragraph 46(b) provides
that, in so doing, "the Agency shall, inter alia, use the follow-
ing criteria" (emphasis added).

An explicit mechanism for broadening the original selection of
strategic points was provided by Paragraph 47, which allows re-
examination of design information not only when designs or
operation are modified, but on the basis of "developments in
safeguards technology or experience in the application of veri-
fication..." (emphasis added). Reopening the selection of stra-
tegic points on the basis of experience represents an additional
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grounds beyond those originally proposed by the Secretariat (15
Doc 62/Rev.1). t is also noteworthy that Paragraph 47 states
that the design information shall be reexamined with a view to
modifying the action the Agency has taken..." in the original
examination (emphasis added), thus confirming not only that it is
the Agency which initially selects strategic points, but that the
Agency may modify this selection.

Given the clear overall i%tent that strategic points are to be
selected by the Agency, the United States supported the Aus-
tralian compromise approach, having concluded that the most
important requirement was to ensure the Agency's ability to
secure acceptance of the appropriate and adequate strategic
points in the development of subsidiary arrangements.

This objective was accomplished through the development of the
arrangements for ad hoc¢ inspections (Paragraphs 71 and 76{(a))
under which "...until such time as the strategic points have been
specified in the Subsidiary Arrangements,...inspectors shall have
access to any location where the initial report or inspections
carried out in connection with it...indicate that material is
present" (emphasis added). Thus, the state has a positive in-
centive to agree to the conclusion of subsidiary arrangements
incorporating the Agency's selection of strategic points in order
to limit access to which the Agency is otherwise entitled.

In the view of the United States, this approach constituted a
more effective means of ensuring the selection of adequate stra-
tegic points than any form of words. The approach also provides
a good example of the interrelationship of provisions in INFCIRC/
153, and the importance of viewing issues from the perspective of
the document as a whole.

Having, resolved the issue of initial selection of strategic points,
the remaining issues were:

« The extent to which access would be limited to the
selected points; and

« The means for securing additional access if needed.

As noted previously, the original Secretariat proposal (44(c) Doc
62) was for the Agency to have access to additional locations if
it deemed the original access inadequate. The proposal which fol-
lowed the Technical Working Group meeting (44(c) Doc 62/Rev.l)
provided that if necessary, the Agency "should seek further access
and justify...by explaining its requirements." Refusal of the
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request would be submitted to the Board for action under Para-
graphs 18 and 19 (urgent action and findings of non-verification)
of Part I.

In the approach finally adopted at initiative of the United States
(Doc 134, 138), access for routine inspections was limited to
strategic points, and the provisions for special inspections were
relied upon to deal with situations where additional access was
required. While this approach differs in form from that proposed
by the Secretariat in Doc 62/Rev.l, it is substantively similar.
Under (Doc 138), which was the result of extensive consultation
{70 OR 61), special inspections could be made "whenever the Agency
considers that information made available by the state...is not
adequate for the Agency to fulfill its responsibilities." This
basis for special inspections, which appears as Paragraph 73(b) of
INFCIRC/153 represents a major broadening of the grounds proposed
by the Secretariat in 46 Doc 62/Rev.l, which were limited to "a
report [which] indicates that [special] inspection is desirable"
or "any unforeseen circumstance [requiring] immediate action." 1In
effect, the provision of 73(b) returns the situation to that orig-
inally suggested by the Agency in 44(c) Doc 62; that is, simple
"inadequacy" of the Agency's access constitutes sufficient grounds
for additional access, provided the Agency is prepared to designate
the needed additional access as a "special inspection,” and invoke
the relevant procedure.

The balance of the solution to the issue of access in addition to
strategic points is contained in 2 Doc 138, which is found in
INFCIRC/153 as Paragraph 77. This paragraph provides that if the
Agency and the state are unable, after consultation, to agree on
additional access, the Agency may invoke either the dispute pro-
cedures of Paragraphs 21 and 22, or, if action "is essential and
urgent," the procedure of Paragraph 18, which authorizes the Board
to call for action without delay, regardless of whether the dls-‘
.pute procedure is invoked. The debate on this paragraph (26238;
"%62) /“further establishes that consultation should not be so ex-
tended as to make the special inspection of no use.

2.7.2 Analysis

The background described above indicates that it was well recog-
nized that while the strategic points concept was acceptable in
principle, it had the potential in practice of limiting the effec-
tiveness of safeguards by restricting inspection access; and that
extensive and generally successful efforts were made to avoid

this result. The approach adopted, which involves the inter-
action of a number of provisions of INFCIRC/153, was:
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+ Strategic points are, by definition, those points which,
in combination, are adequate for effective verification
(Paragraph 116).

« The selection of strategic points is the primary respon-
sibility of the Agency, based on review of design infor-
mation (Paragraph 46), although as noted below, they must
be specified in a subsidiary arrangement to which the
state must agree,

« The initial selection is not fixed, but may be modified
by the Agency on the basis of experience (Paragraph 47).

o« The results of the Agency's initial selection of
strategic points are to be incorporated into the sub~-
sidiary arrangements (Paragraph 46).

« Pending agreement on the subsidiary arrangements, the
Agency has virtually unlimited access, thus providing an
incentive to states to accept strategic points (Paragraph
76(a)) deemed necessary by the Agency.

+ Even without invoking its authority to supplement the
designation of strategic points, the Agency may reguest
additional access if it considers that the information
made available from routine inspections is not adequate
for the Agency to fulfill its obligations (Paragraph
73(b})}.

« In the event of failure by the state to agree to addi-
tional access, the Board may invoke the disputes proce-
dure, or avail itself of its authority to call for
"action without delay" (Paragraph 18).

« Failing state acquiescence to such a call, the Board
would be in a position to make the finding that "it is
not able to verify that there has been no diversion"
(Paragraph 19).

It is clear that the above mechanism affords the Agency an
orderly, stepwise mechanism to secure any access necessary for
effective verification, without limitation by the principle of
"strategic points" or its implementation. It is also clear that
the Agency possesses ample authority to invoke this mechanism at
each key stage, if it is disposed to do so. However, the mecha-
nism is not automatic. It must be invoked by the Agency when
necessary, if it is to be meaningful and effective.
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It is equally clear from this mechanism and the related discus-
sions that the Committee contemplated a much more dynamic and

- flexible approach to safeguards implementation than has, appar-
ently, emerged in practice. This was not an expectation held by
the United States alone, but one which was shared and, indeed,
favored by others who visualized a system of "action levels."
This is referred to in the report of the Technical Working Group
(10 Doc 65), which states "the Group reached the consensus that
the verification process will give rise to inspection access re-
guirements at successive levels. The first access regquirement...
is to predetermined strategic points.... Further inspection may
be required when a significant MUF has been determined...." 1In
its deliberations, the Committee concluded that MUF alone was an
inadequate basis for triggering broader access, but it generally
adopted the "successive levels" approach of the experts.

2.7.3 1Interpretation

Strategic points are to be selected without limitation as to
number or location, so as to ensure the adequacy of safeguards
implementation. The Agency may modify this selection on the
basis of experience, and, may also, if it concludes that it is
unable to fulfill its responsibilities through access only to
strategic points, call for additional access, invoking the dis-
pute or emergency powers of the agreement in the event the state
withholds its agreement to the broader access requested. Simi-
larly, the Agency could invoke these powers if the State with-
holds its consent to subsidiary arrangements which specify the
strategic points deemed necessary by the Agency.
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2.8 CONFIDENTIALITY OF SAFEGUARDS INFORMATION

(Paragraph 5)

2.8.1 Background And Issues

The requirement for confidentiality of safeguards information
orlglnates in the Agency's Statute itself, Article VII.F which
states, in part, that the Director General and the staff "shall
not disclose any industrial secret or other confidential infor-
mation coming to their knowledge by reason of their official

duties..." The requirement was also given effect in successive
Agency safegquards documents, including INFCIRC/26, Paragraph 4,
and INFCIRC/66, Paragraph 13 which states "...the Agency shall

take every precaution to protect commercial and industrial
secrets. No member of the...staff shall disclose, except [on for
need to know], any commercial or industrial secret or any other
confidential information coming to his knowledge by reason of the
implementation of safeguards...." (emphasis added). Similar
language appears in Paragraph 5 of INFCIRC/153.

Both INFCIRC/66 and INFCIRC/153 provide for the transmission of
safeguards information to the Board when they "require such know-
ledge by reason of their official duties in connection with safe-
guards, hut only to the extent necessary for the Agency to fulfill
its responsibilities...." Additionally, INFCIRC/®6 c¢ontains a
provision (Paragraphs l4(b) and (c)) allowing publication of "sum-
marized lists of items being safeguarded" on decision of the Board
and the publication of additional information "if all the states
directly concerned agree."

The final formulation of Paragraph 5 of INFCIRC/153 was based upon
a proposal of the Fed. Rep. of Germany (Doc 1ll). However, this
proposal omitted any authorization by the Agency to publish infor-
mation, and this authorization, essentially the same as that which
appears in INFCIRC/66, was proposed by Hungary (Doc 30). The
language originally proposed by the Fed. Rep. of Germany evoked
essentially no discussion, and most of the discussion on the
matter (23-36 OR 9) was devoted to the Hungarian amendment. This
was adopted with the significant restriction that any publication,ﬂ
could be made only "if the states directly concerned agree," and f
the information so published was to consist of “summarxzed»xnfor—
mation on nuclear materials subject. to safequards,™ rather than
Tsummarized lists of items," as in INFCIRC/66, on the grounds put
forth by the United Kingdom that the NPT required the application
of safeqguards only to materials.
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While the overall discussion was limited, and the changes made
were not viewed as major, the tenor of the discussion clearly
reflected the strong concerns in favor of preserving confiden-
tiality and opposition to extensive disclosure or publication.

As the provisions of INFCIRC/153 and earlier safeguards documents
reflect, concerns with the protection of proprietary information

has been a major preoccupation of states throughout the develop-
ment and implementation of safeguards by the Agency. Neverthe-
less, this preoccupation, and the provisions adopted in reflection =
of it, clearly refer to information belonging to states and ob- HE
tained by the Agency in the implementation of safeguards. There
is nothing in the Agency Statute nor in the safeguards document
which appears to require the Agency to control Agency information
regarding the implementation of safeguards, to the extent (which
would seem to be considerable) that such information can be separ-
ated from proprietary information:-of the state. A detailed paper
on the responsibility of the Agency in relation to safeguards (Doc
27), prepared for the Committee by the Secretariat discusses the
protection of information at some length. This discussion is
confined to state information, further strengthening the conclu-
sion that the protection of Agency information was not intended by
the provisions in question. This paper states (18 Doc 27) "within
the framework of the limited information requested by the Agency,
the Agency has established a system of classification of safe-
guards information..." (emphasis added). Thus, the Agency's
"classification system" for safeguards information was, by the
Agency's own statement, established to protect state information
and not Agency information.

This same paper cites the relationship agreement between the
Agency and the United Nations (5 Annex, Doc 27), which provides
that "the United Nations or the Agency may find it necessary to
apply certain limitations for the safeguarding of confidential
material furnished to them by their members or others..." Once
again, this citation confirms that the normal purpose for which
the Agency controls information is that it has been provided by
others.

On the other hand, there is no doubt that the Agency asserts (and
probably possesses) the authority to restrict dissemination or
disclosure by its staff even of information originated in the
Agency and not provided by or the property of a state. This is
made clear in the Agency's staff regqgulations (Section 1.06) which
provides that "members of the Secretariat shall exercise the
utmost discretion in regard to all matters of official business.
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They shall not communicate...any information known to them by
reason of their official position...except...by authorization of
the Director General.... These obligations shall not cease upon
separation from the Secretariat."

The question of whether the Agency c¢an limit disclosure of Agency
safeguards information by staff members acting on their own in-
itiative is, of course, a different one than whether the Agency
itself is required or authorized not to disclose such information
officially. The first question involves the principles of staff
discipline and lovalty to the.Agency; the second involves such
issues as the Agency'’s own responsibility and authority, as well
as what is required as a matter of good safeguards poldcy.—

In one important area, the Safeguards Committee addressed itself
to the issue of whether at least some safeguards proprietary
information should be disseminated. This was in relation to
subsidiary arrangements. At the initiative of the United States
(10 OR 25), it was suggested that "it would be undesirable for
information relating to subsidiary arrangements to be circulated
to members states." This suggestion was made on the grounds of
protection of state information, further confirming that this was
the general and appropriate grounds for withholding safeguards
information from members and the public.

It was clearly recognized, however, that information other than
that of a proprietary character would be included in these ar-
rangements; namely, information on how safeguards were to be
applied, and concern was expressed that non-publication should
not lead to non-uniformity in the application of safeguards (11
OR 25). Notwithstanding these concerns, there was a consensus
that subsidiaries should not be published, as was already the
practice of the Agency, although the Inspector General indicated
(22 OR 25) that "a certain amount of general information con-
tained in the opening paragraphs of the subsidiary arrangements
could be made known to all member states." Despite this concern,
which was later explicitly reiterated, without objection, by the
United States (96 OR 38), the decision not to publish subsidiary
arrangements is not found in the provisions of INFCIRC/153 (Para-
graphs 39 and 40) relating to subsidiary arrangements.

2.8.2 Analysis

Both on the basis of the language of the provision itself and its
negotiating history, it is clear that Paragraph 5 of INFCIRC/153,
in common with corresponding provisions of INFCIRC/66, reguires
the Agency to protect information belonging to a state, and
coming to the Agency's knowledge through the application of safe-
guards, but it does not reguire the Agency to withhold informa-
tion on its own implementation activities.
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The prohibition of publication of state information is strong and
explicit, although some agreements pursuant to INFCIRC/66 do
identify facilities under safeguards and lists of facilities
under safeguards are published in annual reports of the Agency.
This limitation, if interpreted rigidly, could restrict the
Agency's ability to provide meaningful information on its own
safeguards activities, even if it wished to do so. For example,
the Agency presumably is free to disclose the inspection fre-
guencies, dates, and levels of effort which it has appli#d in a
given state, but it may not be free to relate these to specific
facilities, unless it can demonstrate that (as is usually the
case) the existence of these facilities is already in the public
domain. -

On the other hand, the fact that the Agency is not reguired by
INFCIRC/153 to withhold its own information does not mean that
the Agency has no right to do so. There seems little doubt that
the Agency is competent to adopt reasonable rules and regulations
limiting the information on its own activities and decision
making process which it provides to the public or even to the
Board, although the Board (which under Article VI.F has the
"authority to carry out the functions of the Agency in ac-
cordance with [the] Statute," would appear to have the final
authority with respect to any such rules adopted by the ‘Director
General, so long as the Board does not act in conflict with the
statutory requirement to protect state's information.

While not explicit in the record, there was concern that the
Agency should not lose the flexibility, through the disclosure of
detailed information on safeguards implementation, to apply rea-
sonable distinctions in such implementation on the basis of the
circumstances specific to particular states or groups of states.

The question of Agency publication or disclosure to the Board of
information indicating possible or actual non-compliance raises
special questions. While such information involves in substan-
tial measure the Agency's own information, it is difficult to
visualize situations where at least some state information would
not also be included in even the minimum information required for
the Board, to decide whether any action should be taken. However,
several provisions of INFCIRC/153 make it clear that the Board is
entitled to such information, and Paragraph 5 explicitly au-
thorizes communication of such information to the Board, to the
same degree as its communication to members of the staff is au-
thorized.

It is, therefore, clearly within the purview of the Board to re-
guire the communication to it of even state information which is
necessary for the fulfillment of the Board's responsibilities
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with respect to safeguards, and there is no restriction on the
Board's right te reguire the transmission to it of Agency infor-
mation on safeguards implementation. It should alsc be noted
that the Board's responsibilities with respect to safeguards are
not limited to consideration of questions of possible non-
compliance or non-verification but in fact encompass, by virtue
of Article VI.F, every aspect of safeguards implementation.

2.8.3 Interpretation

Paragraph 5 of INFCIRC/153 requires the Agency to protect only
proprietary information of states, and does not extend this re-~
quirement to the Agency's own information with respect to the
implementation of safeguards. However, there is a clear nego-
tiating record that subsidiary arrangements, including, of
course, facility attachments, are not to be published by the
Agency, on the grounds that much of the information which is in
these documents is of a proprietary nature. Thus, this under-
standing would not stand in the way of Agency publication of
information on safeguards implementation which might be present
in subsidiary arrangements, provided it is appropriately
separated from information of a proprietary nature.

On the other hand, there is no prohibition in INFCIRC/153 against
Agency protection of information on safequards implementation,
nor is there any requirement that any or all such information be
published. The Agency would appear to have ample authority to
disseminate or to restrict the publication of such information,
although final authority for any such restrictions rests with the
Board and not with the Director General.

The Board, moreover, is entitled to and may require the communi-
cation to it of all Agency information on implementation of safe-
guards and any proprietary information which it requires to ful-
fill its responsibilities with respect to the administration of
safeguards or the consideration of questions of non-compliance or
non-verification.
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2.9 NATIONAL SYSTEM OF ACCOUNTING FOR AND CONTROL OF NUCLEAR
MATERIALS AND THE MEANING OF "VERIFICATION"
(Paragraph 7)

2.9.1 Background And Issues

The negotiation of Paragraph 7 actually began long before the
Safeguards Committee was convened in June 1970. In late 1967, an
impasse had been reached in the negotiation of the NPT on the
guestion of including provisions for mandatory IAEA safequards in
all non-nuclear-weapon states (NNWS's) party to the Treaty. 1In
its efforts to persuade the NNWS's who were then members of the
European Atomic Energy Community (Euratom) to accept a treaty
containing such provisions, the United States, in consultation
with those states, developed three "principles" which were sub-
sequently placed on record at the meeting of the Eighteen-Nation
Disarmament Committee, together with a compromise text of what was
to become Article III of the NPT. Those three principles, while
intended in the first instance to reassure the Euratom member
states that their acceptance of IAEA safeguards would not require
the dismantling of the system of safeguards which Euratom had
developed and had been applying in its member states for some ten
years, were couched in general terms, to be applicable to all
NNWS's party to the NPT. The elements of the three principles
relevant to Paragraph 7 are:

« Safequards under the NPT for all NNWS's should be such
that all parties to the NPT can have confidence in their
effectiveness;

« Those safeguards, to be established by an agreement with
the IAEA in accordance with the Statute of the IAEA and
its safeguards system, must enable the IAEA to carry out
its responsibility of providing assurance that no diver-
sion is taking place; and

« In order to avoid unnecessary duplication, the IAEA should =--
make appropriate use of existing records and safeguards,
provided that under mutually agreed arrangements the IAEA
can satisfy itself ‘that nuclear material is not diverted
to nuclear weapons or other nuclear explosive devices.

It is of particular significance that the third of those princi-
ples referred not to "national" safeguards but to "existing" safe-
guards. This principle coupled with the provision in the NPT that
the required safeguards agreements could be entered into either
individually or by groups of states, assured recognition of the
Euratom system. Thus, even before the Safeguards Committee was
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convened, it was clear that both national and regional (i.e.,
Euratom) safeguards systems would have a role in the NPT safe-
guards regime. The references. by the Committee and in INFCIRC/153
to "national" or "state" systems of accounting and control should
accordingly be understood to include the regional system of :
Euratom as well.

In their preliminary views (Doc 2), several states took the posi-
tion that the use of national systems of accounting and control
was a new departure in safeguards. 1In reality, as is evident from
Article XII of the Statute of the IAEA, as well as many provisions
of INFCIRC/66/Rev.2, it was recognized from the earliest days of
safeguards development that it was impractical for the IAEA itself
to operate a self-sufficient accountability system and that it was
necessary to make use of records and reports from the state.

When the Safeguards Committee began its work, the first order of
business was to advise the Board of Governors concerning the
structure and content of agreements to be concluded by individual
NNWS's which had already ratified the NPT prior to March 5, 1970
(when it came into force) and therefore were under an obligation
to begin negotiating their respective safeguards agreements with
the IAEA by September 1970. None of the NNWS's who were then
members of Euratom had ratified the NPT, nor had the Euratom staff
been given a "mandate" by their Commission to enter into nego-
tiations with the IAEA. (In fact, that mandate was only given
months after the IAEA Board of Governors had promulgated INFCIRC/
153.)

Japan took the initial position, in both its written (5 Doc 2,
page 17) and early oral comments (6 OR 3), that the purpose of
IAEA safeguards was to verify the implementation by a state or
group of states of its own system for control of nuclear mater-
ials. Such verification might include independent inspections or
measurements at previously agreed places, in Japan's view.

Japan also made it clear (5 OR 3) that the principles in Part I
and Part II of the agreement under discussion would be applicable
in general to all states, whether concluding such agreements in-
dividually or in a group.

The specific issues raised in the consideration of Paragraph 7
were:

« The respective roles of the IAEA and the national (or
regional) systems in applying safeguards;

+ How to provide for differences in the guality of national
systems, in defining those roles; and

» The meaning of "verification".
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The second of those issues was not addressed in detail until the
Committee's consideration of Paragraphs 31 and 81(b).

2.9.2 Analysis

Japan's first written proposal (Doc 15) for what was to become
Paragraph 7 made explicit its intention that the state would as-
certain that there had been no diversion and that the IAEA would
merely "verify" that the state had done so, by means of indepen-
dent measures conducted by IAEA inspectors.

That version obviously did not gain wide support, and Japan's
revised proposal (Doc 15/Rev.l) introduced the concept that the
IAEA would "verify the findings" of the state's systen. Who
would do the "ascertaining" was still not clear in the revised
version.

The final version (Doc l15/Rev.2), proposed by Canada and Japan,
made it unmistakable that the IAEA would do the ascertaining.
Moreover, Japan and Canada explicitly confirmed, at the request
of the Philippines (14 OR 10), that they, as sponsors of the
final wording, agreed with the interpretation of that wording by
the United -States which had participated in the negotiation of
the final text and which had made the following points (3-4 OR
10) regarding the meaning of Paragraph 7:

« The IAEA is entitled to undertake independent verifica=-
tion;

e Verification of findings of the state's system consti~-
tuted one, but not the only one, of the means available
to the IAEA for ascertaining whether there had been any
diversion;

« The absence of the definite article before the word
"findings" made it clear that the IAEA would verify such
findings as were available but that in the absence of any
findings would adopt other means to ascertain whether
there had been any diversion;

« The first sentence expressly conferred certain powers on
the IAEA but did not thereby exclude the exercise of
other powers;

« Pains had been taken to insure that the second sentence
could not be interpreted as limiting in any way the means
which the IAEA could employ for its verification; and

« The third sentence reiterates the principle of inde-
pendent verification.
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Canada confirmed (17 OR 10) that the wording in no wise re-
stricted the Agency's function to that of verifying the results
of the State's system and that, on the contrary, the IAEA would
be able to undertake independent operations of verification. No
delegation challenged either that statement or any part of the
interpretation by the United States.

The question of the meaning of "verification" in the context of
INFCIRC/153 arose in later sessions of the Committee, following
issuance of a summary of the results of the Safeguards Technical
Working Group which had met in September 1970. The summary (Doc
65) included in Paragraph 5, a definition of "verification" which
limited that process to establishing the validity of information
provided by the state's system. The Director General proposed
that definition to the Committee (94 Doc 62). The United States
(Doc 81), and subsequently Hungary and Poland jointly (Doc 39),
made proposals to the Committee for definitions which did not
limit the process to information provided by the state's system.

By the time in early 1971 that the gquestion of including a defi-
nition of "verification" was addressed by the Committee, it had
already been decided to eliminate a number of proposed defini-
tions. Apparently, consultations outside the meeting led Poland
to state that no definition of "verification" need be included,
provided that it was clearly understood that "verification" re-
ferred to the process, as reflected in approved procedures, of
ascertaining by the Agency that there had been no diversion.

Aside from Hungary, which endorsed Poland's statement (55 OR 75),
no other delegation spoke.

2.9.3 Inte;pretation

Paragraph 7 and other provisions of INFCIRC/153, particularly
those which address records and reports, accord an important but
limited role to state systems of accounting and control. In sum-
mary, that role is to provide the IAEA with data which can be
employed in and can simplify the overall process of independent
verification by the IAEA that there has been no diversion. 1In
ascertaining that there has been no diversion, however, the IAEA
is not confined to the use of results of the state's system. The
IAEA may supplement such results by other more direct and inde-
pendent forms of observation, as provided for in principle in
Paragraph 7 and in detail in the provisions of INFCIRC/153 deal-
ing with inspections (Paragraphs 70-89),

While no definition of "verification" was formally adopted, it is
clear from the record that the definition formulated by the Safe-~
guards Technical Working Group, under which the Agency would
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state's system, was not accepted by the Committee.

It is also clear that all of the elements of the interpretation
of Paragraph 7 placed on the record by the United States in 3-4
OR 10 were accepted by the Committee.
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2.10 RELATIVE ROLES OF MATERIALS ACCOUNTANCY AND CONTAINMENT AND
SURVEILLANCE
(Paragraph 29)

2.10.1 Background And Issues

Although INFCIRC/66 made no explicit mention of containment and
surveillance, the application of such measures had been intro-
duced into Agency safeguards at a relatively early date; for
example, in the form of seals placed on operating reactors, and
some difficulty was being encountered in securing the agreement
of some states to the use of these measures. It was, then, in-
evitable that reference to these measures would be sought for
inclusion in INFCIRC/153, and these appeared in the Secretariat's
earliest draft.

Specifically, paragraph B of the Explanatory Notes to Part II of
Doc 3, observed that "Safeguards techniques are chiefly based on:

(i) Material balance accountancy...
(ii) Containment...
(iii) Surveillance...
No distinction was made, other than what might be implicit in the
order of this listing, in their relative importance. Paragraph
18 of Part II Doc 3 identified possible functions of inspections,
including:

c) The verification of inventory and flow of nuclear ma-
terial by direct observation;

d) The verification of recorded inventory and flow by in-
dependent measurements of nuclear material (at selected
points) or other independent and objective methods:; and

e) The application of other surveillance methods by the use
of the instruments, seals, or other devices.

Similarly, the views of the United States communicated to the
Committee observed (17 Doc 2) that "inspections include two fea-
tures, namely:
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a) Steps involved in verifying the physical inventory and
flow; and :

b) Other observation measures...

These views went on to observe that "These two functions are com-
plementary in nature. The first approach basically is statis-
tical....The objective is to measure quantities...and to strike a
material balance....While material accounting is a powerful and
efficient safequards technique, every system of measurement in-
volves an unavoidable inaccuracy....Accordingly, additional ob-
servational techniques are required....An example...is the in-
stallation of simple seals...." Here again no explicit dis-
tinctions were drawn as to the relative weight or importance of
these two classes of measures.

In the first comprehensive Secretariat draft of Part II, Doc 62,
the section stated that "...use shall be made of three categories
of safeguards measures:

(i) Material balance accountancy...
(ii) Containment...

£ 522N OV cmrmmn 4 VY e o
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No distinctions were made as to the relative roles or importance
of these categories. This section also appeared, essentially
unchanged, in Section I of Doc 62/Rev.l, issued following the
meeting of the Technical Working Group. A proposal (Doc 67) by
Japan also identified these three categories without distinction.

It was not until a later proposal (Doc 82}, submitted by Canada,
the Fed. Rep. of Germany, Japan, and the United Kingdom, that a
formulation emerged in which a distinction was made as to the
role of the three measures. In this proposal (the main thrust of
which was to establish the objective of safeguards, and not to
identify its techniques), Paragraph I.b provided for "...the use
of material accounting as a measure of fundamental importance,
coupled with containment and surveillance as important comple-
mentary measures." Discussion of the overall proposal, which
contained four paragraphs, focused on the other provisions. No
explanation was offered for the change from the earlier coequal
formulation to the new one, which placed containment and surveil-
lance in a complementary role, and no discussion of Paragraph I.b
occurred until the paragraph-by-paragraph review of the proposal
was initiated. At this point, the Swiss delegate stated (48 OR
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37) that "it was probably unwise to attribute relative weights to
the three measures." The United States delegation agreed (50 OR
37) stating that "the word 'coupled'...was misleading. It im-
plied that...containment and surveillance were of only secondary
importance, when in fact they deserved equal weight." It was
therefore proposed that the word "coupled" be dropped.

This proposal was adopted. While the result clearly did not re-

turn the provision to its earlier coequal form, the record estab-
lishes that the point was made and accepted by the Committee that
through omission of the word "coupled," the two kinds of measures
are independent.

A related development was the rejection by the Committee of the
Secretariat draft provision (7 Doc 62/Rev.l) which identified as
the technical objective of safequards as enabling the Agency "to
infer...that over a certain period, no more than a stated amount
of material is unaccounted for." Consistent with its earlier
comments (Doc 2) on the equal importance of containment and sur-
veillance, the United States objected to this narrow definition
of the objective of safeguards, stating "...the concept of de-
tection of diversion should be included among the technical ob-
jectives of safeguards....while MUF is an important aspect, too
great an emphasis could be put o6n it. There was no reason why
the Agency should not adopt procedures for detecting diversion;
if unauthorized removal...was detected directly, then clearly the
material balance...would be immaterial....The technical objective
was to prevent diversion, and the provision dealing with it must
include detection procedures and not merely...material account-
ancy." The United States (56 OR 36) also took this occasion to
take exception to a normal or acceptable MUF (57 OR 36), ob-
serving that "If the amount were fixed, plant operators could
accumulate material below the established limit...." and that
there was no "normal" MUF in nuclear operations.

2.10.2 2Analysis

Although the final formulation of Paragraph 29 of INFCIRC/153
identifies "material accountancy as...of fundamental importance,
with containment and surveillance as important complementary
measures," this provision should be viewed from the overall per-
spective of providing explicit recognition for the first time in
an Agency safeguards document of containment and surveillance and
their importance. Moreover, the negotiating history of the pro-
vision provides no explicit disposition on the part of the Com-
mittee to relegate containment and surveillance to secondary
importance; rather, the weight of the record is that their im-
portance is egual, :
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It should also be noted that Paragraph 29, although it appears in
Part II of INFCIRC/153, is in the nature of a principle, and not
an operative safeguards procedure. The inspection provisions
speak for themselves, and identify containment and surveillance
as an explicit procedure to be employed by the Agency (Paragraph
74(d)). Moreover, INFCIRC/153 provides no basis for determining
the allocation of safeguards resources or effort between mater-
ials accountancy and containment and surveillance, and it is
apparent that thewallocation will be governed by the specific
circumstances of each facility. In general, the conclusion that
must be drawn from Paragraph 29, and other relevant provisions,
as well as their negotiating history is that INFCIRC/153 repre-
sents a major upgrading in the importance of containment and
surveillance, and that' INFCIRC/153 clearly contemplates a safe-
guards system from which neither materials accountancy nor con-
tainment and surveillance can be omitted.

It is also worth noting that the line of demarcation between ma-
terials accountancy and containment and surveillance is not as
sharp as is sometimes assumed. Containment and surveillance
measures can, in particular applications, provide information
which is in the nature of a flow measurement, and this fact has
been explicitly recognized in Agency safeguards implementation.
For example, a seal installed on a reactor vessel or a fuel stor-
age area indicates, while it is intact, that no flow has passed
through paths on which the seal has been placed.

2.10.3 Interpretatioﬁ

Paragraph 29 and other relevant paragraphs of INFCIRC/153 provide
for a system in which both materials accountancy and containment
and surveillance play important and indispensable roles, with the
allocation of effort dependent on the circumstances of each spe-
cific situation.
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2.11 DESIGNATION OF AGENCY INSPECTORS
(Paragraph 9)

2.11.1 Background And Issues

The Statute of the IAEA, in Article XII.A.6., provides that the
IAEA shall have the right, in connection with the application of
safeguards, "...to send into the territory of the recipient State
or States inspectors, designated by the Agency after consultation
with the State or States concerned....”

The IAEA's Inspectors Document, issued in 1961, also states, in
Paragraph I.l, that when it is proposed to designate an inspector
for a state, the Director General shall inform the state in
writing of the name, etc. and "shall enter into such other con-
sultations as the State may request." Only after’ the state in-
forms the Director General whether it accepts the designation, (a
30-day deadline is specified for the response by the state) may
the inspector be designated.

The document also provides, in Paragraph I.2, that if a state
informs the Director General of its objection to the proposed
designation (or to the continued service of an inspector in the
state), the Director General shall propose one or more alternative
designations and “The Director General may refer to the Board, for
its appropriate action, the repeated refusal of a State to accept
the designation of an Agency inspector if, in his oplnlon, this
refusal would impede the inspections provided for in the relevant
project or safeguards agreement." The other provision in the
Inspector's Document relevant to Paragraph 9 (Paragraph II.7)
reads: "The visits and activities of the Agency's inspectors
shall be so arranged as to insure on the one hand the effective
discharge of their functions and on the other hand the minimum
possible inconvenience to the State and disturbance to the fa-
cilities inspected."”

Some NNWS's had indicated, at the time of their signatures to the
NPT, that they would only accept the designation of inspectors who
were nationals of a state in which the IAEA had the right to apply
safeguards. Since the United States and the United Kingdom had
each already offered to permit the IAEA to apply its safeguards in
all of their respective nuclear activities, except for those of
national security significance, that policy applied primarily to
nationals of the Soviet Union. Accordingly, those NNWS's ob-
viously wished to assure the right to refuse designations, without
any need to state a reason or to justify such refusals.
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That right is established in INFCIRC/153, with the qualification,
noted above, that repeated refusals which would impede inspections
are to be brought to the attention of the Board.

In addition to allowing states to reject the designation of in-
spectors of particular nationality, for example, the provisions
might be invoked in an attempt to limit the number of inspectors
available to serve in the state to a number less than that reason-
ably necessary to carry out the inspection activities required in
the state.  Such use of the provisions, would, of course, be
clearly contrary to the requirement that the refusal of designa-
tions is not to impede inspections.

Since the provisions allow a state to reject designations of in-
spectors of particular nationalities, without explanation, there
is a possibility that a state might reject designations of in-
spectors of nearly all other nationalities, thereby leaving itself
to be inspected only by nationals of states with which it enjoys
special relationships. That possibility was not discussed by the
Committee nor is it addressed specifically in INFCIRC/153, which
generally deals with the principles and procedures by which safe-
guards may be effectively applied, rather than with "scenarios" by
which they may be weakened. Nevertheless, such action by a state
would clearly fall within the general area of behavior which the
Director General may conclude impedes the conduct of inspections.

2.11.2 Analysis

The Director General's initial outline under the heading of Agency
Inspectors, (Part I 5(c¢) Doc 3), contained only one sentence, the
substance of which is found in the first sentence of Paragraph 9,
but which also referred to designation procedures to be spelled
out in Part II. The comment to that item suggested that those
procedures should consist of the relevant parts of the Inspectors
Document.

The United States accordingly proposed an amendment (Doc 24) which
stated that the procedures for designation and visits of inspec-
tors were to be set forth in Part II. That amendment also made
reference to the inclusion in such procedures of the mechanism for
objecting to a designation and the proposing of alternates.

The Fed. Rep. of Germany argued (2% OR 10) that inspection was
among the most important safeguards activities and one which
caused state most concern in relation to its national sovereignty;
the guiding principles should therefore be carefully spelled out
in Part I and should not merely refer to an internal document of
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the IAEA. Accordingly, the FPed. Rep. of Germany proposed a
formulation (Doc 29) which follows rather closely the relevant
parts of the Inspectors Document. It appeared, however, to limit
the right of a state to request the withdrawal of an inspector,
after his formal designation, to cases where "there is evidence
that he does not carry out his functions in accordance with the
Agreement."

The Soviet Union asked (41 OR 10) that attention be given to the
measures the IAEA might take if a state refused an inspector with-
out good reason.

Japan (Doc 33) wanted to add (to any formulation) a provision
requiring, in each inspector's contract, non-disclosure of indus-
trial secrets or other confidential information, even after leav-
ing the IAEA, and liability of the inspector for damages resulting
from any breach of such obligation.

A further amendment by the Fed. Rep. of Germany and the United
States jointly (Doc 35) was proposed to take into account com-
ments on their earlier respective formulations. The test called
for "repeated and unjustified refusal" of a state to accept
designations such that inspections would be impeded to be con-
sidered by the "Agency" for "appropriate action".

A key issue was discussed and dealt with when the United Kingdom
(29 OR 12) objected to singling out the repeated refusal of a
state to accept a designation as an event calling for "appro-
priate action," as called for in the joint proposal by the Fed.
Rep. of Germany and the United States. The United Kingdom argued
that a state could equally refuse to provide necessaxry informa-
tion or to accept safeguards on all nuclear material in all
peaceful activities and therefore proposed deleting the sentence
referring to repeated and unjustified refusal to accept desig-
nations.

The United States (32 OR 12) took strong objection to the pro-
posed deletion, pointing out that states were nowhere accorded
the right to withhold information, for example, but they did have
a right, under the Inspectors Document, to object to a designa-
tion and, thus, there had to be some limit on that right. The
fact that the Committee rejected the proposal by the United
Kingdom and included the sentence in the final formulation makes
it clear that the right of refusal of the designation of inspec~
tors is a qualified right.

Canada and Italy (30 OR 12), supported by Hungary (34 OR 12), ex-
pressed reservations about the inclusion of the concept of "un-
justified" refusal in the joint proposal by the Fed. Rep. of
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Germany and the United States. The United States observed that,
in considering what action to take in the case of repeated re-
fusals, the Board would have to decide whether or not such re~
fusal was justified (31 OR 12).

India (39 OR 12) also believed the reference to “unjustified" was
unnecessary; if the Director General thought a refusal was justi-
fied, he would presumably propose an alternate, and if he did
not, he would refer the matter to the Board. Japan (40 OR 12)
also favored deletion of "unjustified," pointing out that states
were not required to give reasons for refusing a designation and
therefore the Director General would not be able to judge whether
or not such refusal was justified. The effect of that discussion
and the omission of the word "unjustified" in the final wording
of the sentence-in Paragraph 9 was to establish that a state
cannot evade appropriate action by the Board in the event of
excessive rejection of designations by claiming that the rejec-
tions were "justified". At the same time, it makes it unneces-
sary for the Director General to establish that the rejections
are "unjustified". The only issue for the Director General to
determine is whether the state's repeated refusal impedes in-~
spections, in which case it is for the Board to determine how
that situation should be dealt with.

The Fed. Rep. of Germany and the United States submitted jointly
a revision of their proposal (Doc 35/Rev.l) the wording of which
is very close to that of Paragraph 9, the major difference being
a reference, in the first sentence, to the granting of privileges
and immunities. After some tinkering with some of the other
wording, the Committee approved the formulation.

In a much later session (48-72 OR 75), the Committee discussed
the matter of privileges and immunities (in formulating what was
to become Paragraph 10) and, in the process, decided to omit the
reference to that matter in the first sentence of Paragraph 9.

The net result is that, aside from the first sentence, Paragraph
9 does not change significantly the provisions of the Inspectors
Document except for the addition of the reference, in the last
sentence, to ensuring the protection of industrial secrets and
confidential information.

2.11.3 Interpretation

Paragraph 9 of INFCIRC/153 establishes the right of a state to
reject designations without having to explain or justify its re-
jection, subject to the limitation that it may not, through the
abuse of that right by repeated rejections, impede the conduct of
inspections. That limitation, in turn, is not subject to the
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gualification that such repeated rejections are permissible, pro-
vided that they are justified. Therefore, the Director General
is not required to establish that the repeated rejections which
he concludes are impeding the conduct of inspections are "unjus-
tified." The Director General possesses broad discretion in
determining whether repeated rejections of his proposed designa-
tions impede the conduct of inspections, including the situation
in which a state rejects designations of nationals from all but
those countries with which it enjoys special relationships.
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2.12 UNANNOUNCED INSPECTIONS
(Paragraph 84)

2.12.1 Background And Issues

The Inspectors Document provides, in Paragraph II.4, that the
state is to be given at least one week's notice of each inspec-
tion, except in the case of "any inspection to investigate any
incident requiring a 'special inspection'" (as provided for in
Paragraphs 53 and 54 of INFCIRC/66/Rev.2) in which case notice
need not exceed 24 hours.

INFCIRC/66/Rev.2, in Paragraph 50 states:

Whenever the Agency has the right of access to a prin-
cipal nuclear facility at all times (in accordance with
paragraph 57 of that document), it may perform inspec-
tions of which notice as required...by the Inspectors
Document need not be given, in so far as this is neces-
sary for the effective application of safeguards. The
actual procedures to implement these provisions shall be
agreed upon between the parties concerned in the safe-
guards agreement.

The Soviet Union stated during the Committee's deliberations (50
OR 64) that inspections without advance notice were encompassed by
the concept of "right of access at all times." The United States,
too, stated (68 OR 66) that the concept of surprise inspections
was not new in the IAEA's safeguards system and that the IAEA has
such right under INFCIRC/66/Rev.2 and had exercised it, albeit
sparingly, in the past. The Inspector General confirmed (14 OR
31) that no prior notice was required under INFCIRC/66/Rev.2 in
cases where the IAEA had a right of access at all times, but ob-
served (20 OR 65) that only a few unannounced inspections had been
carried out.

The United States had consistently maintained, in the considera-
tion by the Committee of various provisions dealing with inspec-
tors and inspections, that it was very important to preserve the
IAEA's ability to perform unannounced inspections, in appropriate
cases.,

The Soviet Union also supported the idea of unannounced inspec-
tions, particularly for certain types of facilities in which the
IAEA would not be carrying out continuous inspections, such as
reactors with on-stream refueling (52-53 OR 64).
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After the initial views noted above were expressed (32-65 OR 64),
the Director General issued Doc 143 which contained suggested
reformulations of a number of provisions dealing with inspections
and inspectors. 1In the suggested provision headed Notice of In-
spections, after the minimum notice periods for various types of
inspections were specified, a further paragraph addressed the
content of the notices. The last sentence of that paragraph
stated that when the IAEA has been informed of- an "operational
programme,” the IAEA shall give the states a "general programme of
the inspection and shall indicate any periods during which random
visits are planned". -

When the Inspector General introduced Doc 143 for discussion by
the Committee, he referred to the suggestions concerning notice of
inspections and noted that some aspects had already given rise to
different interpretations and that they would require rewording
for the sake of clarity (2 OR 65). He gave an example of the
application of an "inspection programme® for a fuel reprocessing
plant for which the IAEA had received an "operational programme."
(80 OR 65). 1In the course of his explanation he referred to the
period when the plant would be shut down and noted that, since the
nuclear materials would remain in the storage areas during that
period, there would be random inspections (90 OR 65).

The United States was not entirely satisfied with the proposed
wording of certain paragraphs and believed that, in particular,
the IAEA's rights in respect of unannounced inspections had been
unduly limited by the formulation (14-15 OR 65).

Egypt believed that the possibility of "surprise visits" should be
retained (65 OR 64). Hungary felt that the IAEA should give the
state advance notice whenever it was able to do so without risk of
prejudicing results (62 OR 64). 1India thought that a minimum of
24 hours notice should be given (75 OR 64) and Japan adamantly
opposed unannounced inspections (62 OR 65).

The United Kingdom felt that it would not be reasonable to give
notice as short as one or two hours; if a state was to be able to
have its official accompany the inspector, there had to be suf-
ficient time for the state to make those arrangements (60 OR 64).

The issue thus was clear, but the division among the delegations,
with few exceptions, did not follow a pattern predlctable from the
discussions of other provisions.

2.12.2 Analysis

The Director General's suggestions for Part II in Doc 62/Rev.l
mentioned unannounced inspections, but only in connection with
situations in which the inventory or annual throughput of a fa-
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cility was either (a) more than 20 effective kilograms of material
having a critical time of up to one month, or (b) more than 60
effective kilograms of material having a critical time of more
than one month. 1In such cases the IAEA would have the right of
access at all times and, even in those cases, it suggested that
actual procedures to implement such inspections would be set out
in the subsidiary arrangements (42 Doc 62/Rev.l).

Belgium agreed with the United States that the IAEA should have
the right to carry out unscheduled inspections, but care should be
taken that the wording adopted did not transform that right into
an obligation and a routine practice (17 OR 65).

The United States subsequently put forward an amendment (Doc 151)
which, amoung other changes, provided for the IAEA to advise the
state of its "inspection programme" only if the state had informed
the IAEA of its "operational programme" covering a period of at
least three months. 1In such cases, the IAEA would specify the
facilities and materials for which extended inspections were fore-
seen and "those to which random visits may be paid during the
period." In explaining its:.amendment, the United States said that
it interpreted "random visits" to mean unannounced visits (53 OR
66).

Japan opposed the concept of unannounced visits, in detail and at
some length (61-62 OR 66), taking the position that the function
of inspections had never been considered as a means of catching
someone in the act of diverting material. 1Inspections without
advance notice would be of doubtful utility and, moreover, would
raise all kinds of practical difficulties, such as the unavail-
ability of appropriate officials, delay in gainihg entry to plant
areas due to health and safety requlations, etc. Advance notice
of 24 hours would be in order and in no way detract from the in-
tended purpose of a random visit.

India felt that, as Japan had argued, a surprise inspection would
fail in its objective unless the visit was announced a reasonable
time in advance, such as one week. New terms such as "random
visits" were unclear and suitable procedures would need to be
worked out. No need was seen for such random visits as contem-
plated in the formulation by the United States and India hoped the
concept would be dropped (65-66 OR 66).

Hungary disagreed with India and thought the surprise element in
random visits might be useful in some cases. At the same time,
from a practical standpoint and efficiency, bearing in mind the
right of the state to have an official accompany the inspector, it
would be necessary to provide for some notification in advance, as
long as no undue delay resulted (67 OR 66).
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The United States vigorously defended the concept of unannounced
inspections, noting their psychological deterrent value and, in
light of various restraints on inspections incorporated in other
provisions, their importance as a supplement to the IAEA's sur-
veillance activities. The IAEA's rights to carry out unannounced
inspections had been exercised sparingly in the past and would be
expected to be used only selectively in the future. The practical
difficulties alluded to by Japan could easily be resolved by prior
administrative arrangements, particularly under the concept of the
IAEA indicating the period during which random visits were fore-
seen to a facility (68-~71 OR 66).

The Netherlands did not object to random visits, as an exception
to the general rule, if it were made plain that such visits formed
part of the whole inspection program (73 OR 66).

Canada argued in favor of the amendment by the United States and
defended the value of unannounced inspections, notwithstanding
practical difficulties. It was assumed that it would be left to
the IAEA to decide whether or not advance notice would be given
for random visits. Some would doubtless be announced beforehand,
but the IAEA would retain the prerogative to make such visits
entirely unannounced,,at its own risk (75 OR 66).

Sweden referred to difficulties of small countries having avail-
able at all sites and at all times appropriate officials. With

few exceptions, it felt that at least 24 hours notice should be

given (76 QR 66).

At the next meeting of the Committee, the United States introduced
a revised formulation (Doc 151/Rev.l) noting that it was the re-
sult of lengthy consultations (Italy, Japan, France, Denmark, andé
the Inspector General were mentioned) and that it represented a
compromise (42 OR 67).

The relevant paragraph of the revised United States amendment is
virtually identical to the final wording set forth in Paragraph
84, except for the last sentence which was added by Australia (45
OR 67) during the brief discussion which followed its introduc-
tion.

Egypt was completely in favor of unannounced inspections, espe-
cially in the form provided for in the amendment proposed by
the United States (46 OR 47).

Portugal, on the other hand, stated its opposition to the prin-
ciple of unannounced inspections contending, among other reasons,
that they were contrary to the spirit of the NPT (49 OR 67).
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Japan greatly regretted that the new text did not reflect Japan's
reservations regarding unannounced inspections, the practical
difficulties of which were pointed out. Operators could not be
held responsible for any difficulties which might arise and could
not be accused of creating difficulties in a deliberate effort to
hide their activities from inspectors. It would be preferakle
that the IAEA should announce proposed inspections by some means
or another. The sentence proposed to be added by Australia, was
considered unnecessary in light of other provisions. Moreover,
the state might not be able to cooperate if inspectors arrive
unannounced (50-51 OR 67).

The United Kingdom accepted the amendment of the United States as
a reasonable compromise. The Inspector General, based on his
previous statement, would certainly be expected to see that the
great majority of inspections were carried out after advance
notification (52-53 OR 67).

The Soviet Union also accepted the amendment as modified by Aus-
tralia and referred to the earlier discussion concerning the
frequency of inspection of reactors in which the Soviet Union
considered the number of inspections provided for to be insuf-
ficient. The Soviet Union said it had only agreed to those pro-
visions on the understanding that the IAEA had the right to carry
out unannounced inspections and was very pleased that the prin-
ciple had been maintained in the formulation by the United States
{55 OR 67).

On that note, the formulation was adopted.

2.12.3 Interpretation

The negotiations and the final wording of Paragraph 84 make it
clear that some number of the allowable routine inspections of
facilities containing more than 5 effective kilograms, or having
an annual throughput exceeding that amount, may be made by the
IAEA on an unannounced basis. The expectation was that such in-
spections would be made infrequently and on a selective basis.

The IAEA is called upon to advise the state, whenever it can as a
practical matter, of the general periods when such inspections
will be carried out, as well as its other routine inspections. 1In
doing so, the IAEA is to take into account any operational program
provided by the state.

In carrying out unannounced inspections, the IAEA is also called
upon to try to avoid prejudicing the right of the state to have

its officials accompany the inspectors (without impeding or delay-
ing the inspection) and the cbligation of the inspectors to comply
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with health and safety procedures at the facility. At the same
time, the state (which is also presumed to have some control over
the operator) is supposed to take steps to ease the task of unan-
nounced inspectors, or at least not to make their job more diffi-
cult.

When the IAEA has given the state a general program of inspections
which includes a period in which unannounced inspections are fore-
seen, the state should have little excuse for not having officials
reasonably available or for not having made arrangements with the

operator regarding health and safety procedures which will facili-
tate the unannounced inspection.

The situation in which no general inspection program is provided
(presumably in those cases when no operational program has been
received) is less clear. In those cases the IAEA may have to
incur the risk that the unannounced inspection may not go as
smoothly as it would have liked. The IAEA could volunteer to
inform the state that unannounced inspections may be carried out
during a specified period, even though the IAEA had not received
an operational program, in which case the state would be on notice
to have officials available and to make any other arrangements
required.
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2.13 THE IDENTIFICATION OF UNDECLARED ACTIVITIES AND FACILITIES
{Paragraphs 1 and 2)

2.13.1 Background And Issues

This issue is closely comparable to that of safeguards on unde-
clared material, particularly when these are present in unde-
clared facilities or activities, and much of the record reviewed
in relation to the earlier problem is applicable to this issue as
well.

In some respects, the record in relation to the status of unde-
clared facilities and activities is less explicit than in the
case of materials, simply because INFCIRC/153 is based on the
principle of application of safeguards to materials. Neverthe-
less, to the extent that INFCIRC/153 and its negotiating history
establish that safeguards are to be applied to all materials,
whether or not "declared", the activities and facilities in which
such materials are located will also be encompassed by the safe-
guards.

In this regard, the same explicit proposal and rejection of
limiting safequards to declared material is clearly applicable to
facilities and activities as well. 1In rejecting the South
African proposal of Doc B, Hungary stated (22 OR 6) that "In
fact, the state was obliged to declare in its reports all nuclear
material used in all its peaceful nuclear activities" (emphasis
added). Clearly, therefore, the Hungarian representative was not
addressing only the question of undeclared material in declared
facilities or activities.

As in the case of undeclared material, Paragraph 19 is particu-
larly relevant and helpful: inability of the Agency to verify
that there has been no diversion of material "required to be
safeguarded" leaves no uncertainty that even material in an unde-~
clared facility or activity is encompassed.

Similarly, the information to be examined by the Board is limited
only by "relevance” and could include information that there are
reasonable grounds for suspecting that a state possesses unde-
clared nuclear facilities or is undertaking undeclared nuclear
activities.

Just as there are two categories of "undeclared material" -- that
which is present at declared facilities and that which is present
in undeclared facilities or activities -- so may there be ana-
logous classes of "undeclared facilities or activities". 1In
theory, efforts might be made not *to declare" the presence of a
particular unit or activity at a declared facility by providing
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incomplete design information. 1In this case, as in the case of
undeclared material at declared facilities, the practical oppor-
tunity for Agency discovery is clearly greater than in the case
of a wholly unreported facility, since inspections before the
introduction of nuclear material should be designed "to verify
the design information provided to the Agency," (Paragraph 48)
while inspections conducted after the introduction of material
should be designed to "verify the location, identity, qguantity
and composition of all nuclear material subject to safeguards

under the Agreement." (emphasis added) (Paragraph 72 (b)).

2.13.2 Analysis

Just as the record is clear that all nuclear material (other than
that in declared, non-proscribed military use) is required to be
safeguarded, so must the facilities or activities in which all
such material is located be disclosed.

While there is no explicit mechanism by which the Agency can ex-
tend its safeguards to undeclared facilities or undeclared ac-
tivities outside of declared facilities and the material they
contain, if their existence is suspected, the same approach
applicable to material is applicable in this situation: this is
that the Agency can and should, pursuant to Paragraph 18, request
information concerning access to the suspected facility or ac-
tivity and that any rejection of this should be taken into ac-
count by the Board in considering whether the finding of Para-
graph 19 should be made.

As in the case of undeclared material, the background of Para-
graph 14 is relevant and helpful. This paragraph demonstrates
the intent of INFCIRC/153 to keep exclusions or suspensions from
safeguards as narrow as possibie, and to require as much infor-
mation with respect to these as possible.

2.13.3 Interpretation

INFCIRC/153 requires the submission of design information on all
facilities engaged in all peaceful nuclear activities except
those facilities engaged in non-proscribed military use. 1In this
case, the existence of the use or activity must be made known to
the Agency with sufficient information to show that it will not
be employed for nuclear weapons or other nuclear explosives. Fa-
cilities which produce or process nuclear material employed in
such non-prescribed military uses are not covered by this exclu-
sion. Any suspected non-compliance with the requirement to pro-
vide design information on all such facilities would enable the
Board to consider a finding that the Agency "is not able to
verify that there has been no diversion."
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The provision of incomplete design information under circum-
stances suggesting an attempt to conceal significant portions or
units of declared facilities would be tantamount to non-dis-
closure of a facility and would be treated in a similar manner.
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2.14 INSPECTION CRITERIA
(Paragraphs 78 through 82)

2.14.1 Background And Issues

The establishment of reasonable limits on the Agency's inspection
frequency or effort has occupied a central position in the devel-
opment of Agency safeguards systems from the outset. With the
adoption of the first document (INFCIRC/26) in 1961, the approach
had been to establish a maximum frequency of routine inspections,
with the possibility that the number actually conducted could,
and probably would, be fewer (Paragraph 57, INFCIRC/26). With
the adoption of INFCIRC/66, criteria were identified for deter-
mining the actual frequency of routine inspection. These cri-
teria (Paragraph 58) were: '

« Whether the state possesses irradiated fuel reprocessing
facilities;

¢« The nature of the reactor; and

« The nature and amount of nuclear material produced or
: used in the reactor.

In INFCIRC/153, the approach of a maximum routine inspection fre-
quency was replaced by a maximum routine inspection effort, but
the concept of criteria for determining the actual inspection
regime involving presumably, lesser inspection effort was re-
tained, with a much more detailed set of criteria being adopted.
These were (Paragraph 81):

a) "The form of material”...whether bulk or...separate
items; its chemical composition; whether of low or high
enrichment;...its accessability.

b) The effectiveness of the state's accounting and control
system;...promptness of reports' consistency with in-
dependent verification...amount and accuracy of the ma-
terial unaccounted for.

c) Characteristics of the state's fuel cycle;...number and
type of facilities; characteristics of such facilities;
...degree of containment...

d) International interdependence...

e) Technical developments....
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While providing this extensive list of criteria, INFCIRC/153 pro-
vides no explicit guidance as to the relative weight to be given
each, or the maximum quantitative impact which these criteria
might exercise, individually or in the aggregate, on the inspec-
tion effort.

One criterion, in particular, has been a source of conceptual
concern to the United States since it was first introduced in
INFCIRC/66. This is the criterion of whether the state possesses
fuel reprocessing facilities. While this criterion is absent in
explicit form from INFCIRC/153, it can be viewed as being sub-
sumed by criterion 8l(c). The difficulty presented by the fuel
cycle criterion, particularly when present in the explicit form
in which it appears in INFCIRC/66, is that it invites the argu-
ment that, in the absence of reprocessing facilities, prolifera-
tion cannot occur, and verification activities can be eliminated
entirely or reduced to a very low level. This argument, however,
overlooks the possibility of undeclared reprocessing facilities
(which can alsc be present in states with declared reprocessing
facilities) and is, thus, in conflict with the principle of in-
dependent verification. The United States noted this possibility
in its opening remarks (67 OR 1) as follows:

",..Some delegations had proposed, in contrast to the
express provisions of NPT and the Statute, that safe-
guards should apply only to highly-enriched uranium and
plutonium; but that was tantamount to assuming that all
chemical processing facilities and isotope separation
plants would be duly reported to the Agency; such an
assumption was not warranted" (emphasis added).

In the first detailed Secretarial draft of Part II of INFCIRC/153
(43 Doc 62), only a single criterion was suggested for determining
actual inspection effort: this was "the promptness, accuracy, and
consistency of reports." The preference of the Secretariat for
this abbreviated criterion was not explained, but presumably re-
flected concerns such as that just indicated with regard to the
fuel cycle criterion. The same single criterion was retained in
the second draft of Part II, 43 Doc 62/Rev.l.

The lengthy formulation finally adecpted in Paragraph 81 was part
of the complex and painstakingly negotiated compromise on inspec-
tion effort, which was put forward as a "package," each part of
which was viewed by the participants as essential to the accept-
ability of the compromise. Moreover, since the compromise was
developed in informal negotiations, the discussicn as reflected in
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the official record (3-54 OR 63) is surprisingly sparse, and lack-
ing in detail. Only a few minor editorial changes were made in
the compromise package, and the rationale and application of the
criteria of Paragraph 81 were not presented or discussed in any
detail, other than to stress that these criteria were part of the
"package." That is, they could not be tampered with without
threatening the compromise as a whole. It was on this basis that
the criteria, along with the inspection efforts prescribed by
Paragraphs 79 and 80 were adopted.

Additional features of the overall package were Paragraph 78,
which calls for keeping inspection effort to the minimum level
consistent with effective implementation of safeguards, and Para-
graph 82, which provides for consultation between the Agency and
the state if the state believes that inspection effort is being
unduly concentrated on particular facilities.

Paragraph 78 is analogous to and clearly based upon Paragraph 47
of INFCIRC/66, which also calls for the minimum effort consistent
with effective implementation of safeguards. Paragraph 82, on
the other hand, is a new concept which must be understood in the
context of an important understanding with respect to the maximum
inspection efforts specified in Paragraph 80. This understanding
was that, while the inspection effort provided for in Paragraph
80 was derived on the basis of a particular effort for each fa-
cility, the effort for all facilities in each category of Para-
graph 80 could be aggregated, and the Agency could decide how to
allocate this effort among individual facilities in each category
(36 OR 63). This intent is clear from the language "the maximum
total" which appears in each subparagraph of Paragraph 80. Para-
graph B2, thus, provides a means for adjustment in the event the
Agency applies a disproportionate effort to a particular facility
or facilities within a category. The practice of incorporating
"actual" or contemplated routine inspection effort in subsidiary
arrangements complicates the use of this flexibility by the
Agency but it does not necessarily vitiate it.

It is fundamental to the compromise package that it is the Agency
which determines the actual level of inspection effort.

The fact that the Agency was given the discretion to apply more
than the basic level of inspection effort to certain facilities,
by reducing its effort at others in the same category reflects a
substantial concern in the Committee as to the adeguacy of the
maximum levels of effort proposed in the compromise. This con-
cern was reflected in the question of the Hungarian representa-
tive (18 OR 63), and the reply of the Inspector General {(21-26 OR
63), which conveys a general sense that the approach provided
levels of effort that were just about adeqguate.

86

CONFIDENTTAL



CONFIDENTIAL

AC2NC103

Given the fragile nature of the compromise, the proposal was ac-
cepted with only a few amendments, which were largely designed to
correct oversights in drafting. The most substantive amendment
was that proposed by the Soviet Union (35 OR 63), for removal of
the phrase "in the light of developments in safeguards technology,"
which appeared in the last sentence of Paragraph 80, as a condi-
tion which might lead to amendment of the maximum figures. Since
developments in safeguards technology could be expected to reduce
inspection requirements, the effect of the Soviet amendment was
to make it equally possible for the Board to determine, on the
basis of experience, that these levels should be increased.

As the discussion of OR 63 suggests, no portion of the document
was the subject of more intensive consultation, bargaining, and
compromise than these paragraphs relating to inspection effort.
The central aspect, as acknowledged by the representative of the
United Kingdom in introducing the proposal, was the maximum
levels of Paragraph 80 which had, in his words (6 OR 63) "quite
naturally, caused the greatest amount of difficulty." 1In light
of the attention given to these maxima, it is apparent that the
Committee did not consider that these levels were generous and
that actual frequency would fall far below them. At the same
time, Paragraph 81, which specifies several criteria to be -
applied in reducing the actual inspection effort, was also an
integral part of this compromise and cannot be overlooked.

2.14.2 Analxsis

There is little direct background in the record regarding the
criteria for moderating the actual inspection effort found in
Paragraph 8l. On the contrary, the record indicates that the
greatest attention was given to establishing the maximum levels
of effort, and that the basic concern was as to their adequacy.
Thus, the record strongly supports the conclusion that major
reductions below those maxima were not anticipated.

It is also worth noting that while the criteria of Paragraph 81
are numerous, they in fact reflect principles already present in
the Agency system, many of which are found elsewhere in INFCIRC/
153. 1In particular, Paragraph 6, which provides for "optimum
cost-effectiveness" in the application of safeguards, refers to:
e« Containment, which is also emphasized in Paragraph 81l(c);

« Statistical technigques and random sampling, also referred
to in Paragraph 8l(e); and
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« Concentration on material and fuel cycle stages of great-
est proliferation sensitivity, which is also the thrust
of Paragraph 8l{(a}.

Additionally, Paragraph 7. calls on the Agency to "take due ac-
count of the technical effectiveness of the state's system."
This is also the thrust of Paragraph 81(b).

In short, the criteria of Paragraph 81, with one important excep-
tion discussed below, represent largely a compilation of princi-
ples already adopted in INFCIRC/153, and given operative signifi-
cance in Paragraph 8l as criteria for determining the actual rou-
tine inspection effort.

Of particular importance, and often overlooked, is the fact that
these criteria are to be employed not merely to determine the ac-
tual inspection effort; but "the number, intensity, duration,
timing, and mode of routine inspections” (emphasis added). It
is, thus, unnecessary and inaccurate to conclude that each of the
numerous criteria of Paragraph 81 as intended, even if met in a
high degree, would result in some reduction of inspection effort,
as defined in Paragraph 80. On the contrary, the criteria are
intended to help the Agency determine all of the key inspection
parameters: number, intensity, duration, etc. The impact of,
for example, promptness in the submission of reports by a state
(Criterion 81(b)), might be to affect the timing of routine in-
spections, but not the aggregate inspection effort.

It is, of course, fundamental to this entire portion of the docu-
ment to recall that it deals exclusively with routine inspections,
and in no way effects the Agency's opportunity to undertake special
inspections, if necessary.

0f particular importance is Paragraph 8l(c) which refers to
"characteristics of the state's nuclear fuel cycle, in par-
ticular, the number and types of facilities..." It is the
criterion which, more than any of the others, is intended to give
effect to the concept that, when all facilities within a state
are subject to safequards, a rationalization of the system is
possible which should allow some economy in safeguards effort.
Unfortunately, as has been noted already, the record with respect
to the adoption of the criteria of Paragraph 81 is very limited,
and sheds no light on the specific meaning or manner of application
of the criterion of Paragraph 8l(c). 1Indeed, Paragraph 8l(c)
does not even state explicitly whether "number and types" is a
criterion which should normally increase inspection effort or one
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which should reduce it. That is, does a large number of facilities,
or a diversity of types lead to reduced relative effort, or in-
creased? Either result appears possible, depending on the cir-
cumstances.

Nevertheless, there is a suggestion within the language of the
paragraph itself which is helpful in interpreting this criterion.
This is the last phrase which states "...the extent to which in-
formation from different material balance areas can be correlated."
There can be no doubt that this means that when the number and
type of fuel cycle facilities, and their relationship to each
other and to the consuming facilities, allow a cross-checking,
through shipper and receiver measurements, of safeguards infor-
mation, effort can be reduced. Given the overriding principle,
however, of independent verification, such information would
have to be subject to the verfication by the Agency.

At the same time, it is important to interpret this criterion in
the context of the other criteria of Paragraph 81, as well as
with important principles found elgewhere in INFCIRC/153. Thus,
correlation of:

« Shipper-receiver measurements derived from facilities
within a given state, while valuable, may have less safe-
guards significance than similar measurements derived
from facilities in different states (Paragraph 81(d4)),
provided, of course, that such facilities are safe-
guarded.

¢ Shipper-receiver measurements have greater value when
there is functional independence of operators measure-
ments from the States accounting and control system.

In order to give weight to the correlation of measurements from
different facilities or material balance areas, it is, of course,
essential that the Agency be able to verify that the material
which leaves one such facility or material balance area is the
identical material received at another. 1In general, this assur-
ance must be obtained from containment and surveillance measures
such as effective seals.

The criterion of Paragraph 81 which has no counterpart elsewhere
in INFCIRC/153 is that found in Paragraph 81(d), "international
interdependence, in particular the extent to which nuclear ma-
terial is received from or sent to other states for use or
processing; any verification activity by the Agency in connection

89

CONFIDENTIAL



CONFIDENTIAL

AC2ZNC103

therewith; and the extent to which the state's nuclear activities
are interrelated with those of other states."

While this criterion has broader application, it was specifically
developed to establish a basis for economizing Agency inspection
effort in groups of states where there is a high degree of inter-
relation and materials transfers among states of the group. The
group contemplated, and the only one to date to enter into a
single safeguards agreement with the Agency, as contemplated by
Article III.4 of the NPT, was Euratom. In this regard, while the
reference to "the state," in many of the provisions of INFCIRC/
153 can be equally applied to a group of states which jointly
enter into a single safeguards agreement with the Agency, the
references to Paragraph 81(d) are properly interpreted as apply-
ing to an individual state, even when it joins with others in
concluding a single safequards agreement with the Agency; that
is, transfers among states within a group contribute to "inter-
national interdependence."

2.14.3 Interpretation

Paragraph 81 prescribes criteria which are to be used "for deter-
mining the actual number, intensity, timing, and mode of routine
inspections of any facility." The weight to be given these cri-
teria individually and in the aggregate is a matter for deter-
mination by the Agency, and the record provides no specific
guidance as to the reduction in the level of effort, or in the
other listed aspects of inspection, which should be afforded by
reason of these criteria.

While criterion 8l(c) deals with characteristics of the state's
nuclear fuel cycle, the presence or absence of a declared reproc-
essing facility is not an explicit criterion, and 81{(c) does not
require the Agency to assume that no reprocessing facility is
present in a state in the absence of a declared facility of this
type. The absence of a presumption that there are no reproc-
essing facilities in a state where none are declared does not
mean that the Agency should seek such facilities. It does, how-
ever, call for appropriate measures to ensure that spent fuel is
not transferred to undeclared activities or locations.

The criterion of 8l(c) allows the Agency to "give credit", through
a reduction of safeguards effort, when measurements from different
facilities can be correlated with each othexr, even when the fa-
cilities are in the same state. However, this credit depends on
the extent to which the measurements are verifiable, and the
extent to which the operator's data is functionally independent
from the state's system. Similar correlation from facilities in
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different states may be entitled to greater safeguards signifi-
cance, as noted below.

Paragraph 81(d) has particular relevance to the situation of
states which join with other states to enter into a single safe-
guards agreement with the Agency. The transfer of nuclear ma-
terials among such states, as well as "the extent to which
[their] nuclear activities are interrelated," would justify some
reduction in inspection effort.

91

QONF IDENTIAL



CONFIDENTIAL

AC2NC103

2.15 FLEXIBILITY OR "ACTION LEVELS"
(paragraphs 18, 19, 47, 73, 77, 80, and 81)

2.15.1 Background And Issues

A key feature of INFCIRC/153 is that which allows graduated appli-
cation of safegqguards, as dictated by the results of verification
activities or by special occurrences. While this feature is pre-
sent also in INFCIRC/66, it is much more highly developed in
INFCIRC/153, and was the result of careful consideration on the
part of the United States and other like-minded delegations.

The basic concept involves dependence on "routine inspections”
supplemented by special inspections as necessary. However, the
structure is considerably more detailed and sophisticated than
suggested by this brief statement. Specifically:

« DParagraph 80 specifies maximum routine levels of inspec-
tion effort for various categories of facilities.

« Paragraph 8l establishes criteria by which the "“number,
intensity, duration, timing, and mode of routine inspec-
tions" will be determined, it being clear from Paragraph
78 that these criteria will be applied so as to minimize
effort and other indices "consistent with effective im-
plementation” of safeguards.

« Paragraph 47 provides for augmentation by the Agency of
strategic points on the basis of "experience in the
application of verification procedures." It also, of
course, allows a reduction of strategic points, if
circumstances warrant,

« Paragraph 73 provides that the Agency may make special
inspections "in order to verify the information contained
in special reports (i.e., at state initiative) or, and,
more importantly,” if the Agency considers that informa-
tion including...information obtained from routine in-
spections, is not adeguate for the Agency to fulfill its
responsibilities....”

« As developed in the analysis of Inspection Criteria, the
second circumstance for special inspections was signifi-
cantly broadened in the debate, beyond the original pro-
posal of "any unforeseen circumstance requiring immediate
action”" {(46(b) Doc 62/Rev.l), and beyond the concept of
investigating excessive MUF (24 OR 31).
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« Special inspections are of two kinds (Paragraph 77):
where they are "in addition to the routine inspection
effort," and when they involve "access...to information
or locations in addition to the access specified...for ad
hoc and routine inspections."™ In the former case, the
Agency may make the additional inspections, after con-
sultation with the state, with or without agreement. In
the second case, it is to obtain the additional access
"in agreement with the state™ unless the Board invokes
the emergency procedure of Paragraph 18.

« This represents a substantial strengthening of the
Agency's authority beyond proposals (46(b) Doc 129) which
would have limited the Agency to "request[ing] further
access and justifyling] the request by explaining its
requirements."

« Failing all other remedies, the Board (Paragraph 18)
could "decide(s) that an action by the state is essential
and urgent in order to ensure verification..." and "call
upon the state to take the required action without de-
lay...."

« As a final step, Paragraph 19 provides that "...if the
Board...finds that the Agency is not able to verify that
there has been no diversion..." it may take the actions
specified in Article XII.C of the Statute.

Of particular interest in explaining the "action level" approach
is a statement by Japan (53 OR 30). "The frequency of inspection
could be agreed in advance on the basis of statistical data and
taking account of the nuclear material flow and the technical ef-
ficiency of the national control system. If the Agency found any
discrepancies...it could carry out more thorough inspections and
the inspectors would have access to selected locations. If the
first [additional] inspection did not satisfy the Agency, it
could increase the number of control points and make a second
inspection. 1If in that case, too, the inspection did not meet
the Agency's requirements, it could then exercise its right of
access at anvy time and any place" (emphasis added).
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2.15.2 Analvsis

The provisions for graduated actions outlined above provide the
Agency with a logical, orderly mechanism for securing all the
access, both in amount and location, necessary to ensure veri-
fication, or to make a finding of non-verification should the
state refuse to grant the necessary access at any point in this
progression.

It is recognized, of course, that a safeguards regime charac-
terized by frequent acrimonious disputes and referrals to the
Board, or even to arbitration, would be politically unstable and
unacceptable. Thus, the system must be based on cooperation and
reasonableness by both the Agency and the state. Nevertheless,
what was visualized and provided for was a system where the
Agency in virtually every conceivable circumstance would have at
its disposal rights that accord it adequate bargaining power in
any controversy with a state over the need for additional access
of either type. An example of such a controversy, and the use of
the Agency's reserve authority as a bargaining tool appears in
GOV/1910 of August 1978, reporting on the status of facility
attachment negotiations between the Agency and Euratom. Para-
graph 6 of this document states: "it has not been possible to
reach agreement,...concerning the action...in the event that the
operator were unable to...carry(ing) out an effective and accur-
ate flow control. While this contingency is remote...the Secre-
tariat has pointed out that in the absence of provisions to cover
it, the situation referred to in Article 18...might arise and
cause problems...which could have been avoided." This dispute
was resolved to the satisfaction of the parties, and it can be
presumed that the Agency's potential power, given substance by
informing the Board of the controversy, was an element in the
resolution.

In general, the review of INFCIRC/153 indicates that a consider-
ably more dynamic approach to the implementation of safeguards
was intended than appears to have materialized, with changes
occurring in facility attachments, designation of strategic
points, and related parameters, if not as a matter of routine,
than at least not as a rare event. The comment of the United
Kingdom in regard to the concept of a dynamic system is par-
ticularly relevant (17 OR 50):

"The advantage of the table (of maximum inspection fre-
gquencies proposed by the Secretariat in 40 Doc 121) was
perhaps that it established general standards applicable
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to all countries. However, it should be more dynamic

in concept. The number of inspections should not be
settled every year on a routine, almost automatic basis
depending soley on the number of effective kilograms.
With a system established at national level, movements of
material inside the country could often be foreseen and
the Agency could thus modify its plan for inspection
appropriately if it consulted with the national control
system."

Clearly, the dynamic character of INFCIRC/153 also provides for a
reduction in inspection intensity if warranted. Since states
normally do not object to such reductions, the key point is to
establish, as-the record does, that increases are also possible.

2.15.3 Interpretation

The relevant provisions of INFCIRC/153 establish a logical,
orderly progression of steps which can be invoked by the Agency
to secure all access necessary to ensure verification. In the
event of state refusal to grant this access, the Board possesses
the power to call for immediate action, and, as a final step, to
find that it can no longer determine that there has been no
diversion. The availability of these reserve powers provide the
Agency with adequate bargaining power to assure verification in
any dispute concerning access.
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2.16 UNIFORMITY OF SAFEGUARDS IMPLEMENTATION
(Paragraphs 7, 39, and 81)

2.16.1 Background And Issues

A major issue in the development of INFCIRC/153 was the question
of uniformity in the application of NPT safeguards by the IAEA.
The principle context of this issue was the insistence of Euratom
and its member states that credit should be given to the veri-
fication activities undertaken by Euratom's multinational safe-
guards system, and that there should, accordingly, be a reduced
level of IAEA safeguards implementation in Euratom states. The
Euratom argument often took the form of claiming that the com-
bined safeguards activity in the Community should not exceed the
level of IAEA safeguards elsewhere, but this was not a formal
position.

For its part, the United States did view Euratom safeguards as a
legitimate system for "independent verification," and had long
accepted Euratom safeguards as an acceptable equivalent of and
substitute for those of the IAEA. It had become clear in the
course of NPT negotiations, however, that this position was un-
acceptable internationally, leading to the NPT compromise that
Euratom states would have to accept NPT safeguards, but that they
could enter into a common agreement with the Agency, in which the
Euratom system could be taken appropriately into account.

The NPT compromise is reflected in the NPT itself in several
ways:

« Article III.l states each party undertakes "to accept
safequards, as set forth in an agreement...with the
IAEA..." Thus, the obligation is to accept safeguards,
not, explicitly, IAEA safequards. However, these safe-
guards agreements were to be "in accordance with the
Statute...and the Agency's safeguard system...," making
it clear that Agency safeguards as such must play a
prominent role in the overall arrangements."

e Under Article III.4 the required safegquards agreements
could conclude "either individually or together with
other states...." The group of states contemplated by
this provision was, of course, Euratom.

Another key element of the compromise were the three safeguards
principles enumerated by the U.S. co-chairman of the Eighteen Na-
tions Disarmament Commission, and which were identified "as an
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integral part of the negotiating history of Article III (letter
transmitting .the NPT from the Secretary of State to the President
of the United States, July 2, 1968). These principles were:

1. safeguards under the NPT for all NNWS's should be such
that all parties to the NPT can have confidence in their
effectiveness.

2, Those safeguards, to be established by an agreement with
the IAEA in accordance with the Statute of the IAEA and
its safeguards system, must enable the IAEA to carry out
its responsibility of providing assurance that no diver-
sion is taking place.

3. In order to avoid unnecessary duplication, the IAEA
should make appropriate use of existing records and safe-
guards, provided that under mutually agreed arrangements
the IAEA can satisfy itself that nuclear material is not
diverted to nuclear weapons or other nuclear explosive
devices.

These principles were clearly designed to reassure both Euratom
states and the Soviet Union, and were undoubtedly worked out in
advance with the delegations of these countries.

The letter stated that these principles should facilitate "the
timely conclusion of safeguards agreements...by all non~nuclear
weapon parties, including those which are subject to Euratom
safeguards." It is to be noted that the principles reflect the
approach taken in the Treaty itself of not explicitly identifying
the safeguards required as IAEA safeguards. The key principle
from the standpoint of the issue of uniformity and "the Euratom
differential" is Principle 3, which, in turn, expresses two
relevant concepts which provided the basis of the position cf the
United States in the INFCIRC/153 deliberations. These were:

« "In order to avoid unnecessary duplication...appropriate
use of existing records and safequards" could be made.
In other words, "credit” could be given for Euratom safe-
guards in the determination of IAEA verification inten-
sity in the community. 1In this regard, it is worth
noting that, at that time, the term "safeguards" was
applied only to international systems, and INFCIRC/153
carefully describes national systems as "state systems of
accounting and control."”

+ The IAEA must, however, "satisfy itself "that material is
not diverted. In other words, the IAEA was to indepen-
dently verify non-~diversion, not simply the presence of
an effective Euratom system.
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Based upon this background, the position of the United States
throughout the negotiation of INFCIRC/153 was:

« That the implementation of IAEA safeguards in Euratom
states must be based on the principle of independent
verification by the IAEA.

« That credit could, nevertheless, be given for Euratom
safeguards, i.e., there could be a "Euratom differential,"
and that the U.S. would support provisions in the docu-
ment which facilitated such arrangements.

At the same time, it was clear that there would be strong opposi-
tion to a "Euratom differential" on the part of individual states,
in particular Japan. Thus, a major negotiating problem was how
to satisfy both Euratom insistence on a "differential" and
Japanese opposition. Japan's position, it should be noted, was
not that there should be uniformity for all states, but that
Japan should be treated no differently than Euratom. Japan
attempted to rationalize this seeming contradiction by placing
emphasis on the importance to be given to national systems of
accounting and control. Japan, of course, contemplated that it
could and would establish a state system at least as effective as
that of Euratom.

The question of uniformity of application of safeguards, and, ex-
plicitly, the Euratom differential, surfaced on several occasions
in the negotiation of INFCIRC/153. These include:

« Paragraph 7 (independent verification and national
systems of control). Japan stated (1 OR 8) "if a state
instituted an efficient contreol system, the most rational
course would be for the Agency to verify the results of
that control. The frequency and intensity of inspections
would accordingly depend on the technical effectiveness
of the control system applied in each state, and would be
subject to different specifications in the subsidiary
arrangements”" (emphasis added). It was this attempt at a
very close linkage which led Canada (3 OR 8) to request a
change in the language of Paragraph 7, which was adopted,
that would loosen the linkage by providing that the
Agency would "take due account” of state systems.
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Paragraph 39 (subsidiary arrangements). The Committee
clearly appreciated the point that subsidiary arrange-
ments provided an opportunity to introduce some flexi-
bility into implementation, without this being overt.
The attitude of the United States was not that the states
concerned would be unaware of this flexibility or dif-
ferential, but that they would be more willing to accept
it if it were not publicly evident. A number of state-
ments with respect to Paragraph 39 reflect these posi-
tions, including:

-~ 1India (5 OR 25) "stressed the need for flexibility in
the negotiation of subsidiary arrangements." However,
India wished that modifications "should be immediately
made known...to member states."

-- The United States (10 OR 25) "pointed out that it
would be undesirable for information relating to sub-
sidiary arrangements to be circulated to membexr
states."

~-- India, apparently misunderstood in its ‘initial refer-
ence to flexibility, states (12 OR 25) "subsidiary
arrangement(s)...should be made known to member states
to ensure uniformity of implementation. If the view
of the United States were to be accepted, then the
format of subsidiary arrangements must ensure such
uniformity."

-- Italy disagreed (15 OR 25), stating it "was unable to
share the concern...with regard to uniformity in the
implementation of safeguards, which was a matter for
the Agency."

~- The Japanese delegate agreed that subsidiary arrange-
ments should not be circulated, stating (17 OR 25)
"while he felt that there was a need for uniformity,.
he considered that to be the responsibility of the
Director General, who would be guided by the prin-
ciples and techncial procedures agreed upon.”

-- In the final discussion of Paragraph 39, Yugoslavia
states, without disagreement "...subsidiary arrange-
ment(s) was to deal with two matters...: the con-
tent,...and the date of their entry into force. The
first had been dealt with very fully during the Com-
mittee's meetings in July, when satisfactory conclu-
sions had been reached which made due provision for
flexibility..."
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Thus, the situation was that a mechanism had been developed under
which the Agency could employ some flexibility in its implemen-
tation of safeguards and, importantly, provide a state with some
advance assurance that this would be so, without this flexibility
or differential being a matter of public record. Japan speci-
fically acceptéed this arrangement, intending to benefit itself.
However, internal United States government records suggest also
that Japan understood that the arrangement might lead to a
"Euratom differential" and that Japan was prepared to accommodate

this, provided that it remained in confidential subsidiary arrange-
ments.

The issue of uniformity vs. flexibility arose again in connection
with the consideration of inspection effort criteria (Paragraph

8l). Of particular interest is a statement by Hungary (43 OR
30) that "an efficient national control system was no guarantee
that the state was not diverting nuclear material." Japan (53 OR

30) continued to state "the frequency of inspections could be
agreed in advance...taking account of...the technical efficiency
of the national control system" while acknowledging, as pre-
viously pointed out in this report that additional inspection,
both in terms of number and access, could take place "if the
first inspection did not satisfy the Agency."

The Fed. Rep. of Germany proposed in relation to the Secretariat's
proposal (43 Doc 121) that inspection freguency should "take ac-
count [only] of the promptness...of reports, that this paragraph
should be made more comprehensive."

These discussions led to the criteria of Paragraph 81, which
formed part of the compromise "package" (Doc 139) on inspection
effort (Paragraphs 78-~83 of INFCIRC/153). As observed previously
in the discussion of these criteria, they relate not only to
inspection effort, but to all inspection parameters: number,
intensity, duration, timing, and mode. Thus, the ground-~work was
laid for considerable flexibility on the part of the Agency in
determining its inspection activities. 1In particular, while many
of the criteria found in Paragraph 8l are entirely technical and
objective, at least two involve a significant element of judge-
ment with respect to circumstances that are, in considerable
degree, political or administrative. These are:

« 8l(b) which, inter alia, states "...the extent to which
the operators of facilities are functionally independent
of the state's accounting and contrel system..." What is
meant by this is that "credit" should be given if it can
be concluded that the operator's records and data to
which the Agency has access are not subject to control by
the state.
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+ B8l(d), concerning "international interdependence," which,
as previously observed, was specifically designed to
include the Euratom situation. 1In particular, the last
portion of this criterion "the exent to which the state's
nuclear activities are interrelated with those of other
states "can be viewed as almost exclusively applicable to
the Euratom situation. .

It is of particular interest, as well as somewhat ironic, that
one of the last actions of the Safeguards Committee at its final
meeting was addressed to the question of uniformity. Paragraph 5
of Doc 167, the Secretariat proposal for material to be included
in the Committee's final report to the Board, which would essen-
tially be the transmittal memorandum for the document as de-
veloped and recommended by the Committee, stated: "The Committee
considers it important that a complete and widespread under-
standing of those principles, concepts, and criteria [found in
Part II of INFCIRC/153] should be achieved and that they should
be applied objectively and uniformly” (emphasis added). In Doc
172, the United Kingdom, Italy, and Japan recommended deletion of
the reference to uniformity, as well as a rewording to "the
Committee considers it important, that a general, objective, and
uniform understanding of those principles, concepts, and criteria
should be achieved." Thus, this proposal, which was adopted with
only a minor editorial change by the Soviet Union and without
substantive dissent, eliminated the proposed Committee recom-
mendation for uniform or even objective application of the pro-
cedures of Part II, leaving only the hope that there would be
objective and uniform understanding of the principles.

2.16.2 ARAnalysis

Given the practical limit on safeguards resources, the uniformity
of safeguards implementation or, viewed from the other side of
the coin, differentiation in safeguards implementation may be one
of the key considerations in the effective implementation of
safeguards. Despite this factor, there was relatively little
explicit discussion of uniformity during development of INFCIRC/
153, and the weight of the comments was on the need for the
Agency to avoid discrimination in safeguards implementation.
Nevertheless, as the foregoing background section demonstrates,
several delegations sought, with considerable success, to avoid
explicit obligations on the Agency to apply safeguards in a com-
pletely uniform manner, and, instead, to build into the system a
number of provisions which would allow considerable flexibility
and "differentiations" in practice.
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To put these provisions, and the overall issue of uniformity,
into perspective, it is helpful to distinguish between several
potential bases for "differentiation" in safeguards implementa-
tion. 1In this regard, uniformity is taken to mean a system in
which comparable facilities are safeguarded and, particularly,
inspected in essentially the same degree and manner, regardless
of the country in which they are located. Departures from such
"uniformity" are conceivable on the following bases:

» Differing characteristics of the nuclear complex within
the country in which the specific, comparable facilities
are located. These characteristics include the presence
or absence of other facilities and the material flows by
which these are interrelated.

« Differing characteristics of the state system of account-
ing and control of the countries under consideration.

« Differing interrelationships between the national nuclear
programs and the respective state systems of accounting
and control with those of other states; including the
presence or absence of a regional control system; and,
finally;

« Presumed differences in national objectives, motivations,
policies, or programs relating to the possible acquisi-
tion of nuclear weapons or other nuclear explosive de-
vices.

It is clear that INFCIRC/153 does not mandate uniform application
of safeguards as defined above. On the contrary, it authorizes
and anticipates that differences will exist in safeguards imple-
mentation on each of the first three bases listed above. This
authorization is found predominantly although not exclusively in
Paragraph 81, which, as discussed previously, includes an exten-
sive list of criteria to be used for determining the inspection
regime, broken down into four categories that are "state spe-
cific" (Paragraph 8l(a) to (d), and a fifth, technical develop-
ments in safeguards, which is basically generic; that is, not
dependent on the specific characteristics of the state or its
nuclear activities.

A number of these criteria are exclusively of an objective, tech-
nical character; the kinds of nuclear material involved; the
characteristics of the fuel cycle; facility design, and the like.
Others, however, as noted above, call for the application of a
considerable measure of judgment by the Agency. These include:
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» The effectiveness of the state system of accounting and
control. While the determination of this effectiveness
includes elements which are susceptible to objective mea-

surement, subjective considerations are also clearly in-
volved.

« The "functional independence" of facility operators from
the state system ofeaccounting and control. The record
provides no elaboration of the meaning of this criterion,
or how "functional independence" is to be measured. How-
ever, the wording of the section leaves no doubt that
*functional independence" is to be given positive weight.
In a sense, this concept is analogous to that of "inter-
national interdependence," referred to in Paragraph
81(d). If the data provided by a particular facility
operator can be determined or judged to be independent of
dictation by the national authority, it is entitled to
greater safeguards weight, just as data provided by
another state, in relation to a material flow to or from
the safeguarded state in question, is entitled to greater
safeguards weight.

« The criterion of "international interdependence" of
Paragraph 8l1(d). This criterion, as noted above, goes
beyond material flows between states, and extends to the
more subjective consideration of "the extent to which the
State's nuclear activities are interrelated with those of
other states.,”

While no indication is provided in Paragraph Bl or elsewhere in
INFCIRC/153 of the absolute or relative weight to be given these
criteria, it is evident that the number, variety, and complexity
of these criteria allow the Agency a large degree of latitude in
safeguards implementation. Moreover, the steps which are ex-
plicitly taken to protect the confidentiality of subsidiary agree-
ments and which allow the Agency to protect other safeguards in-
formation as well, leave little doubt that the Committee intended
to leave the Agency free to make reasonable judgments, consistent
with the criteria of Paragraph 81, to differentiate in safequards
implementation among comparable facilities in different states.
Such facility by facility differentiation would, in the aggregate,
of course, also imply differences in total safeguards effort among
states, even where, by some measures, their overall nuclear ac-
tivities might be comparable.
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The results of IAEA verification activities could also lead to
graduated application of safeguards as discussed in Section 2.15

of the report "Flexibility or Action Levels." This differentiation
is explicitly provided for in Paragraph 81 (b) under which the
consistency of state reports are taken into consideration with

the IAEA's independent verification.

This conclusion is strengthened by the specific final action of
the Committee in deleting from its final report a proposed recom-
mendation for "uniform” application. It is also of interest and
significance that this deletion was recommended not only by Eura-
tom states, but by Japan as well, a state not involved in any
regional system of control; and was specifically accepted by the
Soviet Union, a leading advocate in the Committee of effective
safeguards.

At the same time, it is equally clear that the Committee did not
discuss and thus did not adopt differentiation on the basis of the
potential grounds listed last above; that is, on the basis of
judgments or assessments, of a political nature, as to national
motivations, objectives, and the like. Given the nature of the
Agency and the constitution of its membership, moreover, it must
be assumed that this omission was not an oversight, and that any
effort to adopt this as an explicit criterion for safequards im-
plementation would have been rejected. Nevertheless, the omission
leaves the Agency some freedom, in making judgments authorized and

required by Criteria 8l(a) and (d), to take all relevant factors
into account.

2.16.3 Interpretation

INFCIRC/153, in particular Paragraph 81, authorizes and requires
the Agency to take into account several criteria in determining
the inspection regime for each facility, including criteria which
require the Agency to exercize a considerable degree of discretion
and judgment on such matters as the effectiveness of the state
system, the independence of facility operator's data from state
control, and the international interdependence of the states
peaceful nuclear activities. These provisions, give the Agency
considerable latitude in.allocating its safeguards efforts through
implementation of the criteria of Paragraph 81l.
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3.0 SECTION-BY-SECTION REVIEW OF THE NEGOTIATING HISTORY OF
INFCIRC/153

In this section of the report, each paragraph of INFCIRC/153 is
reviewed by the same approach taken in the review of specific key
issues: the background of the paragraph and its negotiation, in-
cluding an identification of the principal issues presented dur-
ing its development; an analysis of the record, with emphasis on
the same principal issues, including citations of important sup-
porting material; and, as a conclusion, a statement of the inter-
pretation which is best supported by the record, as well as by
the negotiating history of INFCIRC/153 as a whole.

Since many of the more important issues presented by the indi-
vidual paragraphs of INFCIRC/153 have already been dealt with in
the "key issues" section of this report, the treatment of these
issues in this section will be abridged, and reference will be
made where appropriate to the relevant "key issues" review. Ad-
ditionally, since many of the paragraphs of INFCIRC/153 either
involve no important issue, or no potential for misinterpretation,
the treatment of these paragraphs will be appropriately condensed.

Throughout this section, as in the preceding section, the series
GOV/COM 22/0R __ will be cited simply as OR __, with the paragraph
number preceding the designation OR __. Similarly, the series
GOV/COM 22/ will be designated Doc , with the paragraph num-
ber, if required, preceding the designation.
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PART I
BASIC UNDERTAKING
Paragraph 1

Background And Issues

The original draft of this section, as proposed by the Secre-
tariat in 1 Doc 3, Part I, was much different from that finally
adopted, calling for "an undertaking that nuclear material...
shall not be diverted from peaceful uses to nuclear weapons or
other nuclear explosive devices." This formulation was a re-
statement of the basic undertaking for non-nuclear weapons states
found in Article I of the NPT. 1Its inclusion in the safeguards
agreement appeared appropriate to the Secretariat on the grounds
that:

« Safeguards agreements should be self-sufficient, and not
have to rely on references to other documents, including
the NPT itself; and

o Accordingly, since the Agency was not itself a party to
the NPT, a restatement of the safeguarded state's basic
undertaking not to divert nuclear material should appear
in its NPT safeguards agreement.

Much of the extensive discussion which accompanied Paragraph 1
centered on these two issues. While there was a general consen-
sus that the safeguards agreements should be self-contained legal
documents, without references to other instruments such as the
NPT, an exception was made in this basic provision by way of com-
promise, with several delegations expressing the hope that it
would not be repeated in other paragraphs of the report. 1In

fact, this hope was fulfilled, and the NPT is not elsewhere refer-
enced in INFCIRC/153.

Of more substance, there was a broad consensus (11-32 OR 7) that
despite the fact that an NPT party had pledged, through the Treaty,
not to divert nuclear materials to nuclear explosive devices, it
would be unreasonable and inappropriate for such a state to extend
this undertaking to the IAEA itself, many of whose members were
not then Treaty parties. The Committee decided instead that the
relevant understanding, insofar as the IAEA was concerned, was

not the undertaking of Article I of the NPT not to divert, but
rather the undertaking of Article III.l to accept the Agency's
safeguards.
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The issues on which much of the discussion of this paragraph cen-
tered have, in fact, not remained controversial. 1In reality,

they were primarily drafting points which were without operative
significance for the Agency's safeguard system. The United States
readily accepted the United Kingdom proposal (Doc 9) for the
formulation which was adopted, both because it viewed as unfair
the proposed reguirement that a state should extend to the Agency
as a whole its NPT obligation not to divert.

Nevertheless, the Paragraph 1l discussion introduced and dealt
with other issues of major importance. 1In particular, as already
discussed in the "key issues" section, a proposal (2 Doc 8), was
introduced by South Africa which explicitly would have limited
the concern of Agency safeguards to “the material reported upon
by the State -- and material derived therefrom."™ This proposal
was explicitly objected to (22 OR 6, Hungary); received no sup-
port; and was not adopted.

It is also relevant that the Committee rejected an Australian
proposal (1 Doc 18) to replace the requirement that safequards be
accepted on "all" source or special nuclear material, by one
which provided only that safeguards be accepted for the purpose
of verifying that "no source or special nuclear material” is
diverted. Australia explained that this proposal was designed to
ensure that safeguards would not be applied to all source material.
Thus, the Australian proposal, too, makes it clear that the word
"all" was dealt with explicitly. This proposal also introduced
the subject of the "starting point of safeguards" which was dealt
with in detail later. The Australian proposal was explicitly
rejected by the United Kingdom (20 OR 7), who stressed that safe-
guards were required by NPT to be applied to "all source and
special fissionable material®™ and by the United States (23 OR 7);
received no support; and was not adopted.

Analysis

The fact that NPT parties were not called upon to extend their
NPT undertaking not to divert peaceful nuclear material to nu-
clear explosives, although important as a matter of principle,
was not an issue which, in reality, has had any direct bearing
upon the manner in which safeguards are applied by the Agency to
NPT parties.

The major issue of lasting importance dealt with by Paragraph 1 7
is whether Agency safeguards are to extend only to "reported;"

(that is, "declared" material in the present day nomenclature),

or to all material. The action of the Committee in explicitly
rejecting a South African proposal which would have limited safe-
guards to reported material is, therefore, of great significance
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in establishing that this issue was explicitly considered, and
that the formulation adopted is not merely an automatic repeti-
tion of the NPT language. As reflected in the "key issues" sec-
tion, there are a number of other provisions which support the
conclusion that Agency safeguards extend to all nuclear material,
of which Paragraph 1 and its recorded negotiating history con-
stitute perhaps the most important.

Paragraph 1 also extends the safeguards obligation to nuclear
‘activities carried out by a state "under its jurisdiction or...
under its control anywhere.” The question of how the Agency
might apply its safeguards, pursuant to this principle, in a
location other than the state with which a relevant safeguards
agreement has been concluded is a difficulty which the Committee
did not consider, and which, so far as is known, has not arisen.

Interpretation

In requiring an undertaking by an NPT party "to accept safe-
guards...on all source or special® fissionable material," Para-
graph 1 explicitly deals with the issue of whether safeguards are
to be limited to "declared" material, and rejects this interpre-
tation.

108

CONFIDENTIAL



CONFIDENTIAL

AC2NC103

APPLICATION OF SAFEGUARDS
Paragraph 2

Background And Issues

Paragraph 2 is, in large degree, the mirror image of Paragraph 1,
providing for the Agency's reciprocal right to apply the safe-
guards, which must be accepted by the state under Paragraph 1.
Paragraph 2, however, reenforces and goes beyond this Agency
right, by specifying that the Agency also has an obligation to
apply its safeguards to all nuclear material. A Belgian proposal
(Doc 10) to express the purpose of safeguards only by reference
to Paragraph 1 was rejected by the Committee in favor of a pro-
posal by the United States from the floor to spell out the pur-
pose in precise language by repetition of the detailed formula-
tion of Paragraph 1, further reenforcing the peint that this
language was deliberately considered and adopted by the Committee.

Analysis

Paragraph 2 significantly adds to the understanding that safe-
guards are to be applied to all nuclear material by making such
application not only a right but an obligation of the Agency.
It, thus, forecloses the interpretation that the application of
safeguards by the Agency to undeclared material is merely a
theoretical right, which the Agency is under no obligation to
exercise. At the same time, Paragraph 2 does not address itself
to the pragmatic question of how the Agency is to exercise its
right to safeguard material of which it has not been informed by
the state, or of which it has no knowledge from other sources.

Interpretation

Paragraph 2 strengthens the understanding that safeguards are to
be applied to all nuclear material, and not merely to "declared"
material, by making such application not only a right but an
obligation of the Agency.
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COOPERATION BETWEEN THE AGENCY AND THE STATE
Paragraph 3

Background And Issues

This paragraph, which calls for cooperation between the Agency
and the state in the implementation of safeguards, has its origin
in Paragraph 5(d) of Doc 3. The only change was adoption of the
suggestion by Romania (38 OR 8), that the Agency formulation,
calling for cooperation by the state, be made reciprocal and be
made a separate paragraph.

While no particular issue was presented by this paragraph or the
Committee's action on it, its adoption as a separate paragraph in
its own right reflects a recognition of the importance of cooper-
ation.

Analysis

The adoption as a separate section of a provision calling for co-
operation by the Agency and the state in the application of safe-
guards, particularly as an introduction to a series of paragraphs
which require the Agency to exercise care and restraint in the
exercise of its responsibilities, makes it clear that the Com-
mittee intended that there be reciprocity of obligations, and
that the state, as well as the Agency, would have to help make
safeguards work effectively.

Interpretation

Paragraph 3 is the counterweight to several paragraphs which
follow it, all calling for the exercise of appropriate restraint
by the Agency. It recognizes that there is a reciprocal obli-
gation on the part of states to make safeguards work effectively.
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IMPLEMENTATION OF SAFEGUARDS
Paragraph 4

Background And Issues

Paragraph 4 of INFCIRC/153 is derived from 3 Doc 3, and in turn
from Paragraphs S, 10, and 11 of INFCIRC/66. The formilation
proposed by the Secretariat in Doc 3 was an abridged version of
the three related paragraphs of INFCIRC/66, and the final version
adopted in INFCIRC/153 is closely comparable to those three para-
graphs of the earlier document. 1In addition, the provision deal-
ing with the protection of proprietary information, which, in 3
Doc 3, had been combined with the "non-~interference" provisions,
was made a separate provision by the Committee. The final formu-
lation was based, almost verbatim, on a formulation proposed by
the Fed. Rep. of Germany, Doc 1l1.

Since each of the principles ennumerated in Paragraph 4 had ap-
peared in INFCIRC/66, no specific issue was presented by their
insertion in INFCIRC/153. It is worth noting, however, that the
formulation "in a manner designed" was preserved. This formula-
tion had been an important issue of principle in earlier safe-
guards discussions, and was adopted to avoid any implication that
a state had a basis for complaint simply because some safeguards
activity by the Agency in fact hampered or interfered with the
state's activities.

Analysis

Paragraph 4 is an important but nevertheless hortatory provision
calling for restraint by the Agency in the implementation of
safeguards. It is significant that it retains the formulation of
INFCIRC/66 "designed to avoid," and that it speaks not of avoid-
ing interference absolutely, but of avoiding "undue” interference.
In short, these provisions, while undoubtedly important in estab-
lishing the overall approach or philosophy of the Agency in im-
plementing safeqguards, do not constitute specific prescriptions
or prohibitions on how safeguards are to be applied.

The formulation of Paragraph 4(b), which is derived from Para-
graph 11 of INFCIRC/66, represents an interesting variation on
the earlier language. On the one hand, it is more general in
scope than the earlier section, which dealt explicitly with stop-
ping the construction or operation of facilities, at the same
time, it is more gualified than the earlier section, containing
the word "undue."
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Interpretation

Paragraph 4 constitutes a statement of general approach of the
Agency to the implementation of safeguards which is designed to
help assure against overzealous actions by the Agency and its in-
spectors. It does not, however, constitute a specific prescrip-
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